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UNITED STATES DISTRICT COURT, 

FOR THE EASTERN DISTRICT OF NEW YORK. 


X 


UNITED STATES OF AMERICA, 


Plaintiff , 


v. 


PENT-R-BOOKS, INC., 


Defendant. 
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DCXTKET ENTRIES 







AMOUNT 
, HtrOPTCP IN 
» MOl IIMENT 
WTCMIS 


,5/5/72 'Complaint filed. Summons issued 


US5 


i-26-72 Simmons retu rned a nd filed. Deft srvd 6- 25- 72. 


9*27-73 Pltff’s notice of notion ret 10-15-73 and memo in suppor of notion 
for sunnary judgment filed. I 3/4 

li-' 29*73 Notices motion and memorandum insupport of deft’s 
1 - — cross notion f u r summary j udgment filed. _ _ S'n 


7-29 -7*+ 3y DOOLINC, J. - Memorandum and order dtd 7-29-7*+ granting 

_su mmary judg men t in favor of pltff & dire cting Clerk to enter 

judgment filed. 


—ZrSQ— 74... JUDGMENT dtd. 7 -2^-74 ordering dr-ft to refrain from Pnr t-.h r 
-Trail logs to Mrs , H . flarnnn ptr.. filed . (p/r to at.tyr, > _ 

9-19-7 *+ Hot lce o f appe al fi led. Dupl icate mai led to_C_of A 4 pltff. jn 
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COMPLAINT. 


I T~E' STATFF T r '” : r '"’ C-KVT 
i: step ' ;*' j t •■'*1 Y .k 


>i :j r sta rrr \ ■;*' r- a, 

. laintiff, 
- nq iin'it - 


P ,.'V- " BOOK?-*, I 

of an-lant. 


I - »r«* 


iv i 1 *otn>ii 

J.’c. 


Plaintiff, V iT^T' ' v: ‘*' •»’ A’ ’• M I« , by its nt- 

t‘ tnay, rcw-' ’ / . t’n i ted ''tatpg At tor no** for the 

P.astom District of • '« ; v ov l ., core lain! r." of the fondant, 

.«1 lecen t 

1. :*h’ v Court hi* jurisdiction of this action 
pursuant to Public La/ ^''-235, Sec. 301 and Title 2^, ' .s.* 

See. 1343. 

2. i'hc* defendant is a Nov Yor) corporation havin«j 
an office for th conduct of jusi.noss «t 20 d Kincs Highway, 
Brooklyn, New Voric, 

3. On or about arch 2>, 10 co, defendant irailod 
or caused to ie nailed through t ic 'J. S. mail to rs. U. 

..arson, Houston, Texas (hereinafter referred to as "a Ulrosr.eo") 
r.ateri si of ferine for sal - * certain advert is onv*nt of Photo ira >hic 

ianual of Saxua] Intercourse. 
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COMPLAINT 

4 . The said item wa(- mailed frcr- Brooklyn, tMw 
York, within the Eastern l'istrict of No-' York. 

5. The above—described mailing consisted of 
photographia advertisearants which tha addressee believes 
to be arotically nrousina or sexually provocative. 

6. The addressee r< v >uest< 2 d the Postmaster 
General to i;sue an ordox directing defendant, it3 agents 

or assignn, to refrain from furt ior mailings of sue 1 ' material 
to him. 

7. Upon receipt of this request and pursuant 

to Pah* *.c La - ' 90-206, Sac. 301, c>n April 2, 1069, the 
local Postmaster, by order of the Postmaster funeral, is¬ 
sued Prohibitory Order No. 11°G, v/hich orderod and directed 
defendant, its agents &nd nrnign?, to delete hir. name from 
any sales or transactions involving lints bearing his , 

effective 30 dava after receipt of the order. 

8. /• copy of tho ordor was mailed to defendant 
by registered mail on or .about the* date it bears. 

9. Thereafter, the Postmaster fouoral had reason 
to believe that defendant or none one «actim T on its behalf 
violated the ordsr. 

10. .»n or about July 9, 1969, in violation of 
Prohibitory Order Mo. 1196, defendant, or someone acting 
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COMPLAINT 

on <ts behalf, nailed br caus'd to br nai lod through t‘io 
United Staten i-ail to the ed lr*'‘-;ee, mater il such a' tb"»t 
described in paragraph “1 of the comelnint. 

11. 'hi July 14, 1HV>, tie local Postmaster, 
by order of the Pootnmiter vvionl, issued a co*r>->lnint 
advlsino t’.nt ovidoner* had boon received that defendant, 
or someone acting on its behalf, had violated Prohibltrr 
order No. 1196, and advising defendant that any res¬ 
ponse for hearing had to be filed wltnin 15 da/s. 

12. a ooey of the complaint was mailed to de¬ 
fendant by registered nail on or abou the date it bears. 

13. Defendant did not request a hearing or other¬ 
wise respond to the ooeplnint. 

14. On August 4, 1969, a determination was 
wade that defendant or someone acting on its behalf had 
violated Prohibitory °rder No. 1196. 

15. A copy pf the determination was mailed to 
defendant by registered mail on or about the date it bears. 

' 16. The Postmaster General thereafter requested 
the Attorney General, pursuant to the provisions of Public 
Lav 90-206, Sec. 301, to make application to a district 
court of the United States for an order directing defendant 
to comply with the order. 
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COMPLAINT 

WHEJIKPORB, plaintiff, UNITED STATES OF AMERICA, 

PEAT* I 

a. That the court anter Judgment herein requir¬ 
ing defendant, its agents and assigns, to comply with Pro¬ 
hibitory Order Mo. 1196, and more specifically, that 

this Court order and direct defendants, its agents and 
assigns, in conformity with this order to cease and desist 
frotr making any further mailings to the designated addres¬ 
see from ail mailing lists owned or controlled by defendant, 
its agents or assigns, and to refrain from selling, renting, 
exc* inping, or engaging in any other transaction involving 
mailing lists bearing the name of said addressee. 

b. That the Court grant to plaintiff such other 
and further relief as may be just end proper. 

ROBERT A. MORSE 
United States Attomev 
Eastern District of f York 
Attorney for Plaintiff 
225 Cadman Plata East 
Brooklyn, New York 11201 

By 

Lloyd H. Baker 
Assistant U. S. Attorney 


586a 


GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

---- - --- - - - - X 

UNITED STATES OF AMERICA, 

Plaintiff, NOTICE OF MOT ION 

- against - 72 C 584 

FENT-R-BOOKS, INC., 

Defendant. 


- - -- -X 

PLEASE TAKE NOTICE that upon the annexed certified 

copy of the record of the proceeding in the Post Office 

Department, and upon all the pleadings and proceedings 

heretofore had herein, the undersigned will move this 

Court at a term for the hearing of motions to be held 

at the United States Courthouse, 225 Cadman Plaza East, 

— A , . 

Brooklyn, New York, Courtroom 8, on the ( > day of 

-- J r 7 '■ w - 

> , TT-Jo-v * 1973, at o'clock in the ^Arenoon of 

£ ' ^ 

that day, or as soon thereafter as counsel may be heard. 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 


for an ordar pursuant to Rule 5S granting summary judgment 

to the plaintiff, and for such other and further relief 

as to the Court may seem just and proper in the premises. 

Dated: Brooklyn, New York 

September , 1973 


ROBERT A. MORSE 
United States Attorney 
Attorney for the United States 
of AMERICA 


iiy: 


Lloyd H. Baker 
Assistant U. S. Attorney 


TO: 


HERBERT MONTE LEVY, ESQ. 

295 MADISON AVENUE 

NEW YORK, NEW YORK 10017 






n.W 4 ' 


■fpsua 


UNITED STATES OF AMERICA 


POST OFFICE DEPARTMENT 


Washington 


20260 


September 22 


y certify that the annexed documents constitute true copies 


records which are in the official custody of Phe Post Office 


TV WITNESS WHEREOF I have hereunto 
m t ny hand and caused the seal of 
the Post Office Department to be 
affix .*■!. oti the day and year first 
above written. 


John F. Ventresco 
Acting Assistant Ceneral Counsel 
i/' Mailability Division 







509a 


CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 

ORDER 


In the Matter of Violation of 

Prohibitory Order No- 

Issued Against 



9m - 



nyi , 



N 




and agents or assigns , pursuant 
to authority of Title 39, U. S. Code, 
§4009. 


P. O. Docket No R-ll, IU31 


Satisfactory evidence having been presented that you, or your agents or assigns 
acted in violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States is being requested to give consideration to making application 
to a District Court of the United States for an Order directing compliance with the 


above-captioned Prohibitory Order. 


GRJinnjLU: V. KUOBB, POSTNASTBR 


~^^"^ostmas^ 




I 



[POSTMARK] 


Dated: 






ROD Fti* 

Moy 1968 


2154 






590a 


CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


ntT ornct department 

OFFICIAL BUSINESS 



PENALTY TOR PRIVATE USE TO AVOID 
PAYMENT OF POSTAGT SIM 


POSTMARK O: 

delivering gi i icc 



INSTRUCTIONS: SbotV-njint t^d address below arid * 
complete instructions on othef side, where applicable. 
Moisten gumrm-d ends, attach and hold firmly to back 
of article. Print on front of article RETURN 
RECEIPT REQUESTED. 


, RETURN 
TO 


NAME OF SENDER 

Postmaster, Attn: 


Postal Services Section 


CO | STREET ANO NO. OR P.0. BOX 

General Post Office, 401 Franklin Avenue 
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REGISTERED 


36310 


ERED NO / 363 



Postage $ 

POS T MASTE R( By) 

FROM 

Portal Stndut Uctkn ^ 
Houaloa, lexu 7 JCUJ 2 


POSTMARK OF 


_ o,'JUL\ \ 
i v - 14 j j 

H V \ 196' / i 

' N >. . < N | 

maTling 1 Office 1 



ZIP CODE 


-,^VC ^ - £. /?. 

>1 VsT ZIPCOPE // 2 ~2 3 

r^tSsi RECEIPT FOR REGISTERED MAIL 


A_ 

POO Form 38M, Feb. 
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POST OFFICE DEPARTMENT 

COMPLAINT 


In the Matter of Violation of 

Prohibitory Order No- 

Issued Against 




Paiit-ft-Boaks 


_ Bait 81 

and agents or assigns. 

On behalf of: 

_lfrl*JU-C!f!*_ 

Complaining Addressee 


P. O. Docket No. 


19. 


-JfiL 


you received Prohibitory Order 


On the_Mfe-Hay — - -— -- 

No J196 copy of which 15 ottoched hereto, issued against you and your agents or assigns 

und^r authority of Title 39, U.S. Code, §4009, upon request of the above-named addressee. 

Evidence has been produced that the above-captioned Prohibitory Order has been violated by you 

[or your agents or assigns] as follows: 

I By further mailings to the addressees listed in the order. See Exhibit attached hereto. 

j Y . — - -.. . f " "» ,ulluJ b, , u u e r 

|Lil orrfon Hr c - ,LtLi> 

> . u ii thnngni l . T- J ‘ ** L, “ 1 " . i m n W m n 


i V^- 




w f th » 

bi miiie»* 




III i 1 1 ■ ■ Inti 
A , Othe r f n >»« ) «.iy h 


"V w f 1 ; 


[Strike inapplicable items]. . 

Any response to this Complaint or request for a hearing with respect thereto must bo hied, m 

writing, .. . t h e fjH ie o ol H H i j . . 11 m . n l, fU li rn fUpnetm OAl,,- |A ddr n . Jl ) 

with the UXldansignod poatAiaHtor __ Within fifteen (15) days after receipt of 

thl* Complaint Attached hereto is copy of the Department's Rules of Practice relative to answering 


this Complaint and requesting a hearing in the matter. 


[POSTMARK] 

Dated: 1 4 , lf t fr— ■■ 


^v-~ T-f;\ 

JUL ‘ \ 

J4 ) 

\ \ 1969 

\ / 

\ [Is-.- 


POO Finn 

Mnv 196B 


2153 


GBANVILLK V. ELDE^, POSTMASTER 
BTs 


ri y/pr 

A- 


WIBTi C. MILLER 


Postmaster 

SUIT. MULCTQ HBQUUEMEHT8 
HOTBTQM TEXAS 

City 


State 


IP Cod- 
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ptNT-R 
books :no 




f:p,st class mail 




FIRST CLASS 

u. s. FOSTAGE 

PAID 

6c 

Permit ~ 5546 



r.Tra. H. Caraon 
l8ii)_ 7-airwind F.d. 
!!ou3ton, Te^?3 '’70^8 


PERSONAL 


NOT1CF. TO addressee 


This envelope contains an UNSOLICITED ILLUSTRATED BROCHURE 
offering for sale to Ad-alts Only, a new mintage maxwaLtf yo > <io_not 
wish this mail or if you are not over the age of 21 years, DOJNOT Urti 
THJS ENVELOPE! Simply mark this envelope “REFUSED”, sign your 
initials and rct'trn it to your mailman. Upon the retom of this envelope, wo 
will endeavor to remove your name from our mailing list. Thank You. 
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POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 



[Print) 


, addressee |parent of 


minor addressee] of the 


enclosed mail inf* from V Iji\ 




,_Lv\C.. _ t V 

IPrint) 


J / 






liAu 


j 


, consider this nunlini; to 


be a pandering advertisement -hich oflers for sale erotically arising or sexually provocative 

Atcordingly, tinder the provisions of Title 39, United States Code, f 4009, 1 request lli.it die ab. • 
named mailer, and his |its| agents or assigns, be directed to refrain from making any further mailings 
to me (as well as to mv below listed minor children residing with me who have not attained their nine 
teenth birthday|. 


m -r4 


Signature 


DrUe 


///y JUL _ 

Street 


.rAvr.k 

City 7 




State 


V IP Code 


NAMES OF CHILDREN 


UIRT1I DATE 







V.'r'L . 




NOTE' This notice must be accompanied by the objectionable advertisement and the envelope, or other 
mailing wrapper, in which the advertisement was received. 


POD Form 

. May 1968 


2150 
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1814 Fain-find Kd. 
Houston, Texas 770^8 
July 9, ly69 


Dear Sir: 


The enclosed form is the last one that I liave 
o' those you mailed to ne . 

Since I'm c^ntinuin^ to receive more nail from 
this company I would appreciate it if you would 
s••nu me more forms for future use. 

Thank you vr 17 / much. 


Sincerely., 



Carson 



CERTIFIED COPIES OF U 


POST OFFICE ORDERS 



REGISTERED N> 


G3T»rtf»K Of 


Handling 

Charge 


Postage t 


POSTMASTER (By) 


POD Farm ISO*, rtf' 1*«8 


RECEIPT FOR REGISTERED MAIL 










OF AODRtSSEE itflltd dm) 


ifrtqmci 


POSTMARK OF 


DELIVERING OFFIi 


m Avenue 


INSTRUCTIONS: Sbo«u»«rfTe and address If rt owiw B 
complete instructions on other side, where applicable 
Moisten Rummed ends, attach and hold firmly to back 

RECEIPT RFA>UEsf r ED! ,ODt ^ 


RETURN 

TO 


NAME OF SENDER 


Houston, Texas 77002 


Received the numbered article described below, 


REGISTERED NO 


saw 


CERTIFIED NO. 


nwinwoMi'S AGENT, IF ANT 


INSURED NO. 
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MST OFFICE DIPtRTMiar 
OFFICIAL JUSINEBB 
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POST OFFICE DEPARTMENT 
PROHIBITORY ORDER 

In the Matter of , 

9mmt t liili ____ 

Mailer 

tkm 1313 Qcmni Otacr<l S Utlo _ 

Tesk*. TwklWi?— - prohibi TORY ORDER 

and agents or assigns 

NO_ 


WHEREAS, we were furnished a mailing piece containing advertising matter which vuu mailed oi 
caused to be mailed to 


«rjp. H« c»r»tm 
181* Pairwlad Ml, 


and 


(.Y.ime ol Addresser) 


(Address) 



WHEREAS, said addressee has determined your advertisement to be a pandering advertiseinen eft, 
ing for sale erotically arousing or sexually provocative matter, and 

WHEREAS, said addressee has requested the issuance of an order pursuant to the provisions "I I itle 
49 U S ("ode. >401)9, a copy of which law is printed on the reverse side hereof, directing you and your 
agents or assigns, to refrain from making any further mailings to him |and his minor children residmg 
with him who have not attained their nineteenth birthday). 

NOW, THEREFORE, pursuant to the cited statute, you, your agents and assigns, are lieieby ordered' 
(1) To refrain from any further mailings to the following parties at the indicated address, or intended 
for the indicated address by any variation of addressee designation, such as, but not limited to oicupant, 
householder, resident, boxholder, postal patron, rural route boxholder. and local, effective on the 40th 
calendar dav after receipt ot this order 


fnu &» Ct rw -- — - — MmU C mr m o m 


ADDRESS _ 


I Slr> cl 


II 


(City) 




i 


(2) To immediately delete the above named parties from all mailing lists owned oi controlled by \ :i 
oi your agents or assigns. 

(4) To immediately abstain from the sale, rental, oxcjjMnge. or other transaction involving mailing 
lists bearing the names of the parties mentioned above 0MBV1UJB V* ODER, POSTMASTER 

Hi 


I POSTMARK| 

Dated AfTll 2* 1«M- 



_nun 

man. mzuM mmnaamnii '*"" 

/IP Con.' 
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PUBLIC LAW'90-206 December 16, 1967 

’§4009. Prohibition of pandering advertisements in the mails 

“(a) Whoever for himself, or by his agents or assigns, mails 
or causes to be mailed any pandering advertisement which offers 
for sale matter which the addressee in his sole discretion believ es 
to be erotically arousing or sexually provocative shall be subiecl 
to an order of the Postmaster General to refrain from further 
mailings of such materials to designated addressees theieof 
“(b) Upon receipt of notice from an addressee that he has 
received such mail matter, determined by the addressee in his 
sole discretion to he of the character described m subsection 
(a) ot this section the Postmaster General shall issue an order 
if requested by the addressee, to the sender thereof, directing 
the sender and his agents or assigns to refrain from l irther mail 
ings to the named addressees 

“(<-) The order of the Postmaster General shall expressly 
prohibit the sender and his agents or assigns from muki ng any 
further mailings to the designated addressees, effective on the 
thirtieth calendar day after receipt of the order. The order ot 
the Postmaster General shall also direct the sender and lv 
agents or assigns to delete immediately the names of the des 
ignated addressees from all mailing lists wned or controlled 
by the sender or his agents or assigns and tuither shall prohibit 
the sender and his agents or assigns from the sale rental, ox 
change, or other transac tion involving mailing lists healing the 
names of the' designated addressees 

”fd) Whenever the Postmaster General believes that 'he sender 
or anyone acting on his behalf has violated or is violating the 
older given under this section, he shall serve upon the send 
er, b\ registered or certilied mat!, a complaint stating the tea 
sons for his belief and request that any response thereto be 
filed in writing with the Postmaster General within titleen davs 
after the date of such service If the Postmaster General, aftei 
appropriate hearing' if requested by the sender, and without 
hearing if such a hearing is not requested, thereafter determines 
that the order given has been or is being violated, he is author 
ized to request the Attorney General to make application „nd 
the Attorney General is authorized to make application to a 
districr court of the United States for an order directing < om- 
pliance with such notice 

"(e) Any district court of the United States within the juris¬ 
diction of which any mail matter shall have been sent or received 
in violation of the order provided for by this section shall have 
jurisdiction, upon application by the Attorney General t . issue 
an order commanding compliance with such notice Failure t., 
observe such order may be punished by the court as contemn 
thereof. 

*(f) Receipt of mail matter thirty days or mere after the- oftoe- 
tive date . * the order provided toi bv this 'ection sh.,11 create 
a rebuttable presumption that such mail was sent aftei such 
effective date 

“(gl Upon lequest of any addressee, the order of the Post 
master General shall include the names ot any of his minor 
children who have not attained their nineteenth birthday, and 
who reside with the addressee. 

"(h) The provisions of subchapte-i 11 of chapter S (relating 
to administrative procedure) and chapter 7 (relating to judicial 
review) of part 1 of title 5. United States Code, shall not npply 
to any provisions of this section 

“(i) For the purposes ot this section — 

“(1) mail matter, directed v a specific address covered in 
the order of the Postmaster General, without designation of a 
specific addressee thereon, shall he considered a addressed 
to the person named in the Postmaster General's eider; and 
“(2) the term ‘children’ iik ludes nalurul children, stepcln! 
dren, adopted children, and children who ,ne watd- of >i m 
custody of the addressee or who arc liv ing with in h add 
ressee in a rogylar parent child relationship 
(b) The table of contents of < hapter 51of title V) United States 
Code, is amended by. adding at the end 'hereof 

•*400'» rr.'hifi f »n • f p.metering s > M - n t« u , n l( . ,j» •• 

Sec 102 The provisions ol this title di.dl bri ome effective 
on the one hundied and twentieth day after the date ol i nactim n 
of this Act. 


Effective Date: 4-15-68. 
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POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 


Mrs. H. Carson 


, addressee jparent of 


nor addressee| of the enclosed mailing from Psnt/**R—Books, Box 1555. Grand Central --td*. 


Print) 


New lotk. New York. 10017 ; Ilox Pl, Ero.okl.vri, il.Y. JLLZri onsider th, "’"'mg-. 

he a pandering advertisement wlucli offers for sale eioticnlh aioussig or sexually provoc.iti\ i '*U. 

Accordingly, under the provisions of Title .19. United States Code 10(10. I request that the al.e 
named mailer, and his |its| agents or assigns, he directed to refrain from making am further mailing 
to me (as well as to my below listed, minor children residing with me who have not attained then nine 
teonth birthday]. 




i&L & L / r rft'V 

TT_ 1 


Signature 

1814 Fairwind Rd. 

Street 

Houston. Texas, 77058 _ .. 

Citv 


ZIP Code 


NAMES OF CHILDREN 


V'0v\u' ^ V - . v:' .-. o, 


BIRTH DATE 

\ \ AO _<•' A 
" . ' * ' '\ 


NOTE: This notice must be accompanied by the objectionable advertisement and the envelope, or other 

• mailing wrapper, in which the advertisement was received. 


• POD Form 

May 1968 
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n . vynj®£c cj //wtAV t/ftfiiftfi / C€. 




THE PHOTOGRAPHIC MANUAL OF SEXUAL INTERCOURSE' 

•SPECIAL PRE PUBLICATION PRICE - ONLY S9 98 (Limited Time Only) 

Please check appropriate box’ 

Please ship book and place my name on your mail ng list 
I am not ordering at this time bo! olacf* my name on your mailing list 
Remove my name from your mailing list 

Print Name Age 


PENT R BOOKS l\C 
P.0. Box 1555 
Grand Central Station 
New York, N.Y. 10017 



PENT-P 


rfc'XK * t 


Address 


City. 

1 hereby represent that 1 dm over 

signature 

State . Zip 

the a}*? t*f 21 ye.‘ s 

H 

1 

35 

L_ 

krs. Carson 

l?Iif ! Girwinc Ed. 
Houston, Tozgs 77056 

! 

56 9 


Gentlemen 

Enclosed please find S . . . . 

I ) Cash l i Check ( j Money Order 

Please rush me >n plain sealed wiapper aMM .copies 
of 'The Photogiaphic Manual Of Sexual 
Intercourse ' at the special pre publication price of 
only S9 98 per copy I am over the age of 21 years 
and ! have signed the statement on the left to that 
effect I understand that I may return the book 
within 10 days aftei I ieceive it fo r an immediate 
refund of the purchase price 


•(You must be over the age of 21 years and sign statement to that effect above, to order No books will be 
shipped to unmarried mmois.) 


Please check the spelling of your name and address as it appears above If any errors exist, please make 'he 
necessary corrections with a pen 



P, O. BOX 81 
BROOKLYN, N. Y. 11223 


PENT-R 

BOOKS INC. 



FIRST CLASS MAIL 

i 


NOTICE TO ADDRESSEE 

This envelope contains an CNSOLICITLD ILLUSTRATED BROCHURE 
Offering for sale to A Jules Only, a new marriage manual. If you Jo not 
wish this mail or if you are nor over the age of 21 years, IX) NOT OPEN 
THIS ENA ELOPE! Simply mu. thi< envelope “KLFliSED’", sign »our 
initials and return it to your mailman. Upon the return of this envelope, we 
will endeavor to tcraovc your name from our mailing list. Thank You. 


PERSONAL 
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NOW AVAILABLE FOR THE FIRST TIME ANYWHERE! 


« PHOTOGRAPHIC manual 


OF 


// 




SEXUAL INTERCOURSE 


AMERICA'S FIRST COMPLETE SEX COURSF IN ONE VOLUME! 

NOW FOR THE FIRST TIME, THE MYSTf RY OF SEX IS UNLOCKED THROUGH 
THE AID OF OVER 150 ACTUAL PHOTOGRAPHS OF A LIVE MAN AND A LIVE 
WOMAN TOGETHER ENGAGED IN SEXUAL INTERCOURSE POSITIONS 1 

DOES AMERICA NEED A 


PHOTOGRAPHICALLY ILLUSTRATED SEX MANUAL? 


PENT R BOOKS INC PO BOX 1555, GRAND CENTRAL STATION, NEW YORK. NY 10017 
Dcai Sir, 

No one is born with knowledge of liow to engage in Sexual Intercourse! How then is one to learn’ 

...*, 

their children and you may hear . . Don t worfy . die In. '"ii. ( j „ (| ,n ,|„. 1 1,.- 

Ihe parents fail, where is sexual mstmction anil knowledge lo •" ohUuiedl Would >•• • x-iv the • a '• . 

candy store or brick alley 7 Much id our youth has been lorc.-d In pick up this In n-and pn-et Iher. llmy.m --i > ' 

SSTS5S .t" ...... 

MMiiellnng personal. sninelliuig one prison does inn tpn l.Is • ' 

rem r:;, u sffi;«t ks; m .*»»x .u-i - *..- ;•:.■>; .-*! 

pregnancy is at it’s hiphcsl level Oui mental nislitulions an lining a ilmvitin Imsnn ss Ldnliery v nni to l>e I In "'»» o •' 11 w 

WC , '\R C |^rH^IMK)'l'f><:'R M’lis'ol ^X^AN^ANlVwitXtAN . N.M., .» IN SI SUM .Ml R« OW» ^UV NH I SSAK* 7 

conclusions. W»- lc-cl that to publish out book 1111 i IIOHH.k \rno 1 ' 
i»IioMl*iji»Iis would lv .1 dis-scrvico lo our readers and would o nil use rather then oul^hrco •*•« m 

v -::r r ,.r; "r v::^ ..... 

your convenience K U'llll MANUAI Ol SI X1IM. INTFRl OURSF" lead ,1 slmw .1 lo 

gelmany returns. You have ahu.lut.-ly noil,mg .* and a g.ea. deal... knowledge and happiness lo gam 

With my sincere personal good wishes. 

Ronald Alvin __ 


11 S rim book cannol n. w In- ohl..meil in no- l«nol. a..u- 01 am oilier mail 
Old.. Him II is pi. semis only . .. •»««• P-hl -lie., I'-nl K Hooks In. 

Cr,’ v , tnKl — 10AO P«M R Rrynh* lev.-- « 
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RE AD WHAT OTHERS 
ARE SAYING ABOUT THIS BOOK 


lliis is flic best done book of ?ls \ i.ul 1 have ever seen 1 was 
concerned about the frank way in which the photographs 
Jcpieted the various portions of sex. but the publishers assured 
»ne that this book would be offered only to adults* !>i. I M l 

Ibis is tlie fust marriage manual I vr seen that didn’t beat 
Hound the bush.” Mrs W R. New Yoik City 

lb book g;ive us a whole new outlook on sexual possibilities 
wi never kn**w existed.” Mr A Mis J K l^»s Angeles. Calif 

I wish this oook hid been published I 2 years ago when we were 
lust married ” Mr A Mrs A S . New York City. 

“I only wish 1 had seen this book early in my married ble. My 
marriage finally failed for just those reasons which are covered 
in chapter Seven of this book If only I h id known what this 
book now makes so clearDivorcee who was asked to comment 

“Wr expect to be married in a lew months We feel that this book 
will help get u« off to a good stait in sexual matters I hanks very 
much.” L.B. & C.K. Chicago. III. 


THE PHOTOGRAPHIC MANUAL 
OF SEXUAL INTERCOURSE! 


TABI I OM ONTI NTS S5G 

With the final chapter just complete a few short weeks ago. TIIE 

PHOTOGRAPHIC MANUAL O! SEXUAL INTER*OUR8I > 

the latest, most up-to-date sex manual on the maikel li is the sex 
ol t**day which is presented to you this is no compilation ol 
am ien( wisdom. People change even the techniques of sex 
change This is today's guide to sexual intercourse written foi 
today s people’ We ask you to revi< w the table id contents 

thelacc 

t liapiet i .. ..Hbtory of Sex 

< li.ipier II ..Dimension! of Sex 

Chapter III . Phlloaujiby of Sex 

Chaplet IV .* . You ami Sex 

* liapler V . Male and female Sex Organs 

i b ipter VI . Art of l ove Making 

( li.iplci VII .Portions for Sexnal Intercourse 

Chapter VIII...Female Oral Anal Sexuality 

< h ipter IX .Male Oral-Anal Sexuality 

t luptcr X.Female Technique for Satisfying the Male 

( tupter XJ.Male Technique for Satisfying the Femak* 

('haptcr XII . . . Sexual Intercourse During 

Mcnstratwin and Pregnancy 

( luptcr XIII . . Satisfying Substitutes 

t luptcr XIV..Sexual Intercourx* for the Old. 

Ill and Handicapped 

f liapler XV.C ompiling Your Own Handbook 

We venture to suggest that no three books takch as one. otter the 

• oiuplcle uiveiage of Hus tingle volume I he alh*vc table ol 
contents but suggests the scope ol wh.il is offered I ach chapter 
is a model of clarity, of down In earth language wlmh lakes you 
mstaiitly to the heart of the matter *1 his book wax not wiilicn 
lor the professional, although we lully expc» t that many 
profession.'Is will insist upon having a copy of this book m a 
prominent position on their bookshelves 

Those who are considering marriage will want a copy of tins 
hook Tlmsc who art married and are just beginning to find a 
certain tedium in their connubial bed wdl want to seek here lor 
vital answers .to their prohkrm. Those who are ill. old. or 
handicapped will realize that their sex life need not he the 
gnawing, frustrating problem it now *cerns to he. 

IVrhaps you have feelmgwwhich you flunk are unnatural, even 
abnormal Yet your sex nature cries out for fulfillment. Winch 
way shall von turn 7 What can you do'* You tan lead this hook 
and tmd the answer. 


OUR GUARANTEE 


nn IT IH)NT IIIIV IT Willi Kill Ml,. 


-a*: 



We. as the puhhshei have put a peal deal ul li. rttor. \ ...id 

ell or I into tins bonk We have strong ter lings .iIm.iii tins VV 

led this bool lias long been needed m our *-• •« ••*!v mi.iI 

contusion and ni.ilad|uxtinent We lee I fins I o.»k wdl > - • t 
immense value to (lions mds ol men and women I • *« oii\ m,. \ on 
of our .sincerity and of Hie both m have ui ibis mnvel.. . b.. .1 
we make tins simple str.ntfhlloiw.ud auat.mb r i.. ymi «!*«•• • a 
copy ol III! I'lll l|U( .1* M'lllt N|\M \l n| SIMM 
INIIKCIHJRM Read if Have your wife »e.»l n ll alter 
reading this book. you do not feel powerful m out new 
knowledge of sex. il you and your p.Miner jre n.*i .■•.,«»% mg new 
blights ol sexual excitement and ple.isme, .i .p' rdr» . tl.e 
book. Ivery penny ol your purchase pme w ti b .mi.n di.delv 
refunded. What could he fanet than fli.it f You h.«.» •». * .. . t,. 
lose hnt the lew rnoriierits u take to fill our and • the 
enclosed ordei form. II sex is an imporianl p.ut • <! von. id. v. ■* 
owe it IO yotusell and to vmu si x p.irtuei lo lake adv.-i-i 
this pioneering bool -d exual knowledge V «.«• ’* on 

you have the opportunity intake advantage nl ihn mo. a n 
pre-publication s|iectal otlei Please ail today A p -.i«i pud 
reply envelope is enclosed lor your convenience' And pi • . 
remember, you are trying, not bnvnig, lieeanv n yon ne 
dissat:‘*Vd lor auv rejson. your money is returned without 
question or delay' Please order today' Doth you and yom wde 
will he glad that you did! 


SPECIAL 
PRE-PUBLICATION OFFER * 


When it it published. THE PIIOlOORAPHH MANI'M Ol 
SEXUAL INTERCOURSE will sell to. XI V>K. and ..« Hut p M .e 
it will lie a fantastic bargain Hut now. in a special pic* -Rubin at ion 
oflcr. you can purchase Hus fint-of-a-kind book lor only 
and save $3 for a limited time only Ibis special pie publn lion 
offer will not Ik- icpcalcd again. You have one ch.mee ami one 
chance only to fake advantage of this tremendous oiler. 


THi: PHOTOGRAPHIC MANUAL 
OF SEXUAL INTERCOURSE! I 

ONLY $9.98 a. 

SPECIAL PRE PUBLICATION LIMITED TIME OEfER' %')( 


YOU MUST RF OVER THI AGE Ol .’I YEARS It) 
ORDER. No books will lie shipped lo until.nricd mmois 

USE ENCLOSED ORDFR FORM ANI) ROST AC.I RAID I NVI LORE 


PFNT R ROOKS. INC PO Po« 105 r i 
Grand Central Station New York. N Y 10017 
Gentlemen: 

Enclosed please find $.. ... 

1 | Cash | 1 Check ( I Money Order 
Please rush me in plain watod wr .inner mow* of Hm* 

Rlmtngr.iphic Manual Of !.e«ual Intercomsr‘* *»l the 1 |M*cmI 
pre publication price of $9 98 

I understand that I may return the hook within 10 days after t 
recoivo it for nn immediate refund of thn purchase price 
I hereby represent that I am over the aqo of 21 years him! I liovo 
%iqned to that effect below , 


signature 


Print Name. 


State ... /ip 
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DEFENDANT'S NOTICE OF CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
- - 


UNITED STATES OF AMERICA, 

Plaintiff, 


NOTICE OF CROSS 
MOTION. 


-against- 


PENT-R-BOOKS, INC., 


Docket No. 72 C 583 


Defendant. 


x 


The defendant upon the annexed affidavits, cross¬ 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the calendar upon a further showing of a 
further alleged violation of the law, under the general 
principles cf equity discretion. 

2. To grant summary judgment pursuant to Rule 
■vo of the Federal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 
issued in this case. 

J % 
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4. To grant such other, further and different 
relief as to the Court may seem just and proper in the 

premises. 



HERBERT MONTE LEVY / 
Attorney for Defendant 
295 Madison Avenue 
New York, New York 10017 
689-2220 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
- — — - —— — —x 

UNITED STATES OF AMERICA, ANSWERING AFFIDAVIT 

OF HERBERT MONTE 

Plaintiff, LEVY, Esq. 

-against- Docket # 72 C 583 

PENT-R-BOOKS, INC., 

Defendant, 


STATE OF NEW YORK) 

:ss. : 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sv/orn, deposes and 

says that: 

I an and at all tines hereinafter mentioned 

have been the attorney for PENT-R BOOKS, INC., sued herein 

«s> 

as PENT-R-BOOKS, INC. This affidavit is submitted in 
opposition to the Government's motion for summary judgnent, 
and‘in support of our cross-motion for summary judgment. 

I an personally and fully familiar with all the facts set 
forth herein. 

At the outset, I note that this case is thoroughly 
moot, and that there is no case or controversy presently 
pending before this Court; any order entered by this Court 
enforcing the prohibitory order (hereinafter sometimes PO) 
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would be a useless order. As shown by the annexed affidavit 
cf RICHARD S. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible — and more so — using every 
possible available computer technology, to insure that 
second mailings are not made to persons in regard to whon 
PO’s have been issued. Indeed, I myself have asked the Justice 
Department representatives whom I met with on this case on 
September 25, 1973 in Washington D.C. — Messrs. Schiffor 

and Cogbil -- whether they had anv^feuggestions as to how 
ny client might take any better precaution to insure against 

violations, and they were silent on this score. Nor lias 
‘he Assistant United States Attorney in charge of this case 
locally, Lloyd Baker, Esg., ever boon able to suggest any 
additional precautions which my client should take. 

Not only lias my client taken every precaution to 
avoid the possibility of a second nailing, but ny client's 
position, as stated in the annexed affidavit of Mr. Schwartz, 
is that it has no intention whatsoever of violating any 
PO, that under its existing computer technology it cannot 
violate the PO even if it wanted to; accordingly, there 
is not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring computer error). Certainly, 
a computer error could not be the basis for any finding 
of a contempt, nor could a human error, perhaps by feeding 
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an erroneous entry into the computer, ever be deened a 
contempt. Hence, since nothing can be accomplished by any 
order to be entered, and since there is neither threat 
nor possibility of an intentiomil violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

Tire case, too, is clearly moot, and v/e cannot see how there 
is any case or controversy within the meaning of the United 
States Constitution, which would give this Court jurisdiction. 

Nonetheless, though we note this plea in bar 
because of lac': of jurisdiction, because of lack of case 
or controversy, nootness, and no threat or intent by the 
defendant to act illegally, ve nov/ turn to other aspects 
of the matter. 

Irrespective of what we have set forth above, and 
what v/e set forth below, this case — along with all the 
other related cases — must be dismissed for the failure 

of the Postmaster General to nake the final finding and 
order that he is required to make before any jurisdiction 

can attach in this Court. Thus, Subsection D of Section 4009 
provides as follows: 
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"If the Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requested, 
thereafter determines that the order given 
has been or is being violated, he is authorized to 
request the Attorney General to make application, 
and the Attorney General is authorized to make 
application, to a District Court of the 
Unitec! States for an order directing 
compliance with such notice." 

Thus, the Postmaster General must determine that 

the order given — the prohibitory order -- has been or 

is being violated. Yet neither the order in this ciise, 

nor in any of the companion cases, makes any such 

determination. In fact, no determination whatsoever was 

made by the Postmaster General. The order itself, a form 

order, merely recites as follows-: 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captioned Prohibitory 
Order, the Attorney General of the United States 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The nere claim, or fact, that satisfactory evidence was 

p resented that defendant acted in violation of a prohibitory 

order, does not constitute a determination that defendant 

had violated or was violating the prohibitory order. 

Satisfactory evidence could be presented to show 

a violation, and there could be evidence presented contra 

as well. Thus, there was simply no determination required 
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by statute, but merely a recital that a prima f acie case had 
been made out.This is totally different from a determination 
having been made of a violation. 

Moreover, even had a determination been made, the 
statute required such a determination to be made by the 
I'ostnaster General. The determination here, such a?; it was, 

v/us made by a Postmaster 

Wo are aware of no delegation of authority to a Postmaster to 
make such a determination, and for such a local official to 
make a request to the Attorney General of the United StaLos. 

\et that is apparently what happened here. Moreover, if there 
were any such purported delegation pursuant to cither regulation 
or rules, v/e know of no authorization for such delegation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Lav/, 39 U.S.C. Section 4009, 
gives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") is indeed a 
pandering advertisement. Of coursp, many complaining 
addressees, whose libido is aroused by non-sexual materials 
oi who are eager to shut off the mailed flow of advertisements, 
have certified that an advertisement is a pandering one, when 
to a more reasonable person it might appear that such an 
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o 

advertisement was not pandering, i.e. , neither erotically arousing 

nor sexually provocative. Thus, according to the Report of the 

Commission on Obscenity and Pornography (Bantam Boohs Edition, 

1970) , at p. 133: „ 

"Prohibitory orders have been issued against 
nearly 400 separate business firm names 
mailing sexually oriented materials; orders 
were also issued against dozens of business 
firms advertising nonsexual products." 

However, according to information we ave 

received, the Government has not sought even one Court 

order to enforce a postal prohibitory order against any 

of the dozens of business firms advertising nonsexual 

products. It has sought Court orders only when the first 

nailing was -- in the judgment of the Post Office --- 

pandering, i.c. ,of a sexually provocative or erotically 
■ •.rousing type. Thus, for example, I have received 

information, and therefore allege, that while 
prohibitory orders have been obtained against mailings 
made by such organizations as the .American Civil 
Liberties Union and the Practicing Law Institute --- 
neither of which mail any material which could con¬ 
ceivably be called sexually provocative or erotically 
arousing -- the Post Office and its successor, the 
Postal Service, have completely failed to go into 
Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 
to show otherwise. 
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Thus, the Government has been selectively determining 
in which cases it should seek a Court order. Since nothing 
can happen to a mailer unless and until he violates a Court 

order, it is cruite clear that Post Office censorship is 
now being used in the place and stead of the discretion of 
the complaining addressee. Thus, the First Amendment is 
violcited, because as construed and applied, and in its 
operation and effect, the lav/ vests the plaintiff and the 
Attorney General with the power to make discretionary 
evaluations of material, and to determine which advertisers 
to move against, on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
Amendment rights, and is further repugnant to the due 
process clause of the Fifth Amend 1 L, and further deprives 
defendant of liberty and property without the due p^ouess of 
lav/ required by tne Fifth Amendment, as well as depriving 

defendant of the equal protection of the lav/s under the said 
Fifth Amendment. 


xhe administrative complaint issued by the Post 
office did not state any cause of action, in that it failed 
to allege the date of the alleged second mailing, ,iml in 
that it further failed to allege that such alleged mailing 
was made more than 30 days after the defendant's alleged 
receipt of the alleged PO. 
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As construed and applied, and in their force and 
effect, 39 U. S. C. Section 4009 and the Rules and 
Regulations promulgated thereto and thereunder, are repugnant 
to the due process of lav/ clause of the Fifth Amendment and to 
the Sixth Amendment, and deprive defendant of lihertv and 
property without said due process, and of its right under 
the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded him 
according to the decision of the Supreme Court of the United 
States in Rowan v. United States Post Office Department , 

397 U.S. 728 (1970), for the following reasons: 

In every Post Office hearing, the hearing officer— 
an employee of the Post Office which is bringing the 
complaint—has been the prosecutor, the judge, the jury, 
and, to the extent to which he has introduced in evidence 
varying papers, a witness. Wherever the Post Office has purportedly 
determined that defendant or contone acting in its behalf has 
violated a PO, such determination has been made without the 
testimony of any person whatsoever identifying any naterials 
or the dates of their being received or sent, thus without 
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• :ny legal evidence wlmtsoevor. Despite repeated de . tnd made 

*". J - f -~ or ki the defendant hero, no complaining addressee 

nas G>/er been produced at an administrative hearing, nor 
has any such person’s testimony been permitted to !.taken 
by deposition after due and proper requests therefor, the 
’Oc_ Office disregarding its ov;n rules and regulations in 
regard thereto, and consistently failing to give a.r' 
uifornation whatsoever on hov/ its own rules and regulations 
cire being implemented. It is our understanding that the 
Post Office has never even inquired as to the willingness 
of the complaining addressee to appear and give testimony 
at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn) 
statement by the complaining addressee,as to the date of 
receipt of the second nailing, has been accepted as 
uncontrovertable Gospel cruth by the Post Office, with 
no opportunity being given to the defendant to show error 
o> hostility on the part of the complaining witness. 

Insofar as the plaintiff nay rely upon the 
presumption of 39 U. S. C. Section 4009(f), such 
presumption is arbitrary, capricious, unwarranted and 
unreasonable, especially in view of the notoriously poor 
i.iail service of the last several years. 
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j. he defendant lias been denied its right to a 
nearing before tlie Post Office, and, unbelievable as it 
: ay sound, the Post Office lias in effect taken a default 
... linst mv client by reason of its own .inefficiency, by 
reason of its own inability to properly transport the 
>Xl t0 itao1 ' • rL ' hc * Pandering L :w requires that a demand 
cr a hearing be filed with the Postmaster General within 
^ U: *y s aft '~‘ r the PO has been received by the mailer. The 
lost Office: immediately began violating this provision 
<>i the law, by requiring the demand for a hearing to be 
addressed not to Postmaster General, but to the local 
Postmaster, or to someone at a local Post Office; this is 
olo.ar from an examination of the text of the complaint 
issued by the Post Office. Thus, it was improper for the 

P ° r:t oi:ilCc to takc a default in any situation, since it 
inquired a filing with the wrong official. 

Nonetheless, at the time that the administrative 
complaint was issued in this case, I had followed the 
following procedure: 

The latest stamp on the back of the envelope containing 
t-hc administrative complaint, I reasoned, was the earliest 
dale upon which the PO was delivered to client; certainly, 
it was a reasonable date to measure from, since obviously 
the Post Office could not have put a stamp on the back 
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of the envelope after it had parted with its custody. 
Accordingly, when received from client, it v/an ny nractico 
to make a notation as to the deadline date for mailing 
in the demand for hearing, based on the latest Post Office 
stamp. Where a stamp showing date was put on by ny 
-lient, I measured from this date of receipt. I calculated 
this date as being 14 days fron the latest date stamped 
on the bad; of the envelope, eucept where the 15th day 
would fall on a Monday, and I would note my deadline as 
being the Friday proceeding that Monday.^Appropriate 
adjustments wore made if a holiday intervened. I would 
then make it my business to mail out ny demand for a 
hearing on or prior to that deadline date. 


This was ny practice for many many months. The 
Pandering Law's effective date was April 14, 1968. I had 
no problems whatsoever with my practice until sometime 
in 1969 when I noticed that, although 1 was following 
ny prior plan of action, I was suddenly the recipient of 
defaults all over the place. 

Upon inquiring as to why these defaults were 
being taken, I was orally advised by Post Officials (just 
who advised no, I do not now remember) that the Post Office 
had adopted a new construction of the statute, that they 
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had now decided that they were going to take the word5 o‘ 
the statute literally, and if the demand for hearing was 
not actually "filed 11 by arrival at the particular 
Postmaster's office on or before the 15th day, this would 
ho considered a default. I protested that even Internal 
Revenue Service, when it requires that you file a certain 
La:: return by a certain date, considers you to be on time 
if your railing envelope is postmarked on the day set 
for filing, and that the Post Office was now claiming 
that it could put ne in default by being slow and 
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the day indicated on the demand for hearing, (copy nnnc..cd) 
and there was thus absolutely no reason whatsoever why, 
in equity or logic, the Post Office took a default 
solely because of its own inefficiency in delivering 


mail to itself. 
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In this connection, I note also that in this 
very case, the Postmaster twice denied ever receiving 
my demand for hearing, though I sent it twice. See annex 
correspondence. The Post Office should not gain advantage 
by its inefficiency. 

The above also demonstrates that the file 
submitted by the Government herein is woefully incomplete 

The Government purports to proceed upon what it 
terms, in its notice of notion, an annexed certified 
copy of the record of the proceeding in the Post Of i. ice 
Department. However, the certification which is annexed 
is totally defective, in several respects, as is set 
forth in detail in our memorandum of law to be submitted 
herewith. Thus, no evidence has been presented to the: 
Court upon which it could base an order; the Government's 
motion must be denied, and summary judgment awarded to 
defendant. 

Further, we note that the certification is 
remarkably lacking in stating which officer has legal 
custody of the record. All "certifications" seen to be 
made by an official in Washington, D.C. Yet this 
official is not the one who has either actual or lr ;al 
custody of the record. On the contrary, "Piles relating 
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to the issuance of these prohibitory orders (325,000 issue 
between 4/14/60 and 12/31/C‘J) are maintained in 64 postal 
service centers across the country and contain the 
complaints, the offending material, and the resultant 
prohibitory order." Vol. Ill, Technical Report of the 
Commission on Obscenity and Pornography, p. 1G1. 

The copy of the certification furnished to 
defense counsel is not even a purported certification 
of the administrative file in this case. A totally 
different file is certified. Therefore, there is not 
a scintilla of evidence or facts furnished by the 
Government in the case at bar to warrant summary 
judgment; on the contrary, in the complete absence 
of any admissible evidence, the summary judgment 
motion by the Government must be denied, and summary 
judgment awarded to defendant. 

Amongst the papers submitted to the Court 
is what purports to be a return receipt executed by 
defendant, for the particular prohibitory order 
involved in this case. However, there is simply nothing 
whatsoever to tic in that particular return receipt 
with the particular prohibitory order. In this connection, 
it should be noted that this particular defendant has 
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received approximately 200,000 Prohibitory Orders. The 
Post Office had issued approximately 325,000 Prohibitorv 
Orders by December 31, 1969. Vol. Ill, Technical Report 
of the Commission on Obscenity and Pornography, p. 161. 
If would thus be the easiest thing in the world for 
the Post Office to have mixed up a particular prohibit>r 
order 'with a return receipt for another prohibitory 
order, or with a return receipt for a complaint, or 
with a receipt for virtually any communication between 
the Post Office and the defendant, — or between others 
and to have annexed that to the prohibitory order as 
the purported receipt for the particular prohibitory 
order. In the complete absence of any identification 
whatsoever of the return receipt being a return receipt 
for the particular prohibitory order, there is simply 
no proof whatsoever as to either the receipt of the 
prohibitory order by the defendant or of the date of 
such receipt. In the absence of proof as to receipt 
and/or date of receipt, obviously there can be no 
finding of a violation of that prohibitory order 
which would have become effective 30 days from the 
date of its receipt. Since there is no showing of 
the fact of receipt or the date of receipt, it is 
thus impossible to show what v/as the effective date 
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of the order, and therefore impossible to show 
whether or not there had been a violation by a 
second nailing, assuming ^lt this moment that a 
second nailing had been made. 

The Pandering Law, as it existed at the 
tine of the alleged violation complained of here, 
did not require merely that a prohibitory order be 
issued as an order of the Post Office, or its present 
successor the Tostal Service, but required that the 
prohibitory order be issued by the Postmaster General. 

In the case at bar, the prohibitory order was not 
issued by the Postmaster General. 

In the case at bar, the order w is issued by 
a local Postmaster, who had r.o authority to issue such 
an order. If indeed there was any administrative regulation 
authorizing the delegation to a local postria /ter of the 
power to issue a prohibitory order, then, we submit, 
there is simply no authority in lav/ for such delegation 
tc have been made, where, as here, the statute expressly 

requires the Postmaster General to issue the order. 

The prohibitory order prohibited a mailing to 

(possibly among others) a person by the name of Martin J. 

P rnes . However, the second alleged mailing was 
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not to such person, but was addressed to a different name, 
to wit, M. Byrnes > a person 

not named in the prohibitory order as one to whom a mailing 
was prohibited. Thus, there vas clearly no violation of the 
prohibitory order. 

The prohibitory order prohibited a mailing to a 
street address of 1194 Apple Hill Rd. 

However, the second alleged nailing was to a totally different 
street address, to wit, 7123 Vine St. 

Thus, there was clearly no violation of the prohibitory order. 

The prohibitory order prohibited a nailing to 
an address with zip code 4 5230 . However, the second alleged 
nailing was to a totally different zip code, to v/it, 

45216 . Thus, there was clearly no violation 

of the prohibitory order. This is a particularly significant 
factor inaonuch 

as nailers sort ouc their nailing by zip code, as did 

l 

| 

the nailer who is defendant here. Having been given 
an incorrect zip code, it would thus have boon completely 
impossible to even locate by computer, or otherwise, 
the information necessary to delete the name and address 
of the addressee. The identical address using two 
different zip codes would of course bo a totally different 
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address; in other words, 120 West 13t*n Street and a zip 
code which is a Brooklyn zip code would lie a totally 
different ^^ddross than 120 West 13th Street in 
another city or another borough with a different zip 
code. 

We turn next to th_ problem of whether, 
oven assuming that the record is properly certified 
and that the so called evidence of date of receipt 
of the second nailing was admissible, — both assumptions 
being purely for purposes of argument, — a violation 
of the prohibitory order has been made out. Me note, at 

the outset of this facet of the araunent. that there 
is completely lacking any proof whatsoever of the date 
of the second nailing, that such date was never alleged, 
and that therefore the defendant was never accorded due 
process of law under the Fifth Anendnent and the 
right to knot; the nature and cause of the accusation 
against it under the Sixth Amendment. Just as significant, 
however, is the fact that the second mailing bears no 
postmark whatsoever. Thus, the Government is forced 
to rely upon the statutory presumption "ound in 
Section 4009 (f), thi - a mailing received more than 30 
days after the effective date o. prohibitory order is 
presumed to have been sent in violation of the order. 

But, as we shot/ in our brief, the effective date of 
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the order is 30-days after it has been '*o~ 
that there is :;o presumption of a violatio* he 

second alleged nailing v;as allegedly rnceiv d u ;ys or 
wore after the date of receipt of the prohibitory order. 

In the case at bar, it is quite clear tint the 
presumption does not operate, since, according the Government 
the benefit of every doubt and assuming for purposes of this 
argument solely that the evidence is admissible, the most 
that the Government alleged file shows is that the nro- 
hibitory order was received by defendant on April 11, 1969 
and that the second alleged nailing was received by the 
addressee on May 22, 1969 — being a difference of less 
than 60 days between such two dates. Thus, the presumption 
cannot operate, and in the absence of any proof whatsoever 
other than that to be gained by the use of the presumption, 
it is quite clear that the Government has not made out a 
violation of the prohibitory order, and that summary judgment 
should be granted to the defendant, dismissing the complaint. 

“ Vic cone next to the question of admissibility 

of the evidence of the alleged date of receipt of the 
second alleged mailing. In vie’.; of the improper certification 
of the record, we do not see how such proof can be 
admissible in any event; it is completely unsworn to, 
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and it is the rankest kind of hearsay. The Government, 
in its brief, L s not attempted to sustain the admissibility 
oi this evidence. We expect, however, that the Government 
will urge that, assuming proper certification, it is 
admissible under the Federal Business Records Act 
(23 U. o. C. Section 1732 (a)) as a record kept in 
the ordinary course of business, it being the ordinary 
course of business to keep such records. However, 
as we show in our brief, since the business involved 
is that of the Post Office, and the entries as to 
alleged dates of receipt were made by third persons, 
not by the Post Office, such rule does not apply. 

Moreover, even if such a rule did apply, in a normal 
case, it would not be applicable here, for this reason: 

The normal reason for permitting evidence 
of business records to be admitted is that such records 
are inherently reliable. But in a prohibitory 
order-pandering case, we submit, such evidence is 
inherently unreliable. For several reasons, as follows: 

a) The type of person who goes to the tine and 
trouble of going to the Post Office to obtain a prohibitory 
order rather than merely tear up the material which offends 
hin, especially when as hero — he has been given 


4 
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notice of the contents of the envelope (see the right 
hand ,otton of the nailing envelope), is obviously the 
type of person who is sorely offended by se::ually oriented 
Material, the type of person, indeed, who very well 
night, usually does, wish to see as much trouble 
caused to the nailer of such Material as possible, 
even when, as here, the Material’ involved has been 
held to be not obscene. This ir graphically 
illustrated, despite all the hypocrisy of the 
Pandering Lav/, in the statement of one addressee, in 
the case purportedly pending in this Court of United 
States v. Pent -R Books,72 C 606, where the addressee 
noted as follows on the notice (request) for prohibitory 
order: 

"I request more than this (see below). This 
form evades the real issue. I have no minor 
children in ny hone, but YOU know this 
literature is reaching homes that have minor 
children. I AM IIOT CONTENT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING 
MY HOME; I EXPECT THE POST OFFICE AND JUSTICE 
DEPTS. TO FLUSH OUT THE SOURCE OF THIS OBSCENE 
MAIL, GET HIM OR THEM IN PRISON AND STOP ANY 
OF TiHS STUFF FROM BEING MAILED OUT AT ALL." 

Similarly, in another purportedly pending 

case, in the memorandum from the Post Office Dept, dated 

June 3, 1969, the Postmaster recites that the complaining 
addressee, Mr. Griffis, 


* 
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"...if, very concern.‘J about this type of 
literature in the rails and offers his 
assistance and cooperation in trying to rid 
the nails of it." 

And this is very obviously th ■ > ititude of the Post Office. 

b) there nay be community pressure, pressure 
by Post Office officials, or even by the local Post”taster 
or postman to attempt to nuke out a violation of a prohibitory 
order in order to cause more trouble for the nailer, in 
this emotionally-charged situation. The defendant is 
precluded from obtaining an examination of the complaining 
addressee in order to determine this, and there is .simply 
no way in which the defendant can ever obtain such 
information. Hut this lias happened. Graphic and dramatic 
proof of this -- of a direct Tost Office attempt to influence 
an addressee to set forth a false date of receipt of mail so 
as to be able to find a violation of a prohibitory order, 

-- was accidentally uncovered during a hearing in another 
case involving this very defendant. 

Thus, in the .ost Office case entitled "In the 
Matter of: Violation of Prohibitory Order No. 633, issued 
against Pent-R Hooks, Inc., Respondent, on behalf of 
Thelma M. Iloscr, Complaining Addressee, by Postnastcr, Phoenix, 
Arizona," Post Office Docket i? R14-Pa64~633, Gary Langer, 

Lsq., then of my office, at the Post Office hearing, asked to 
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look at the original folder. Upon it being examined, Hr. 
Lunger noted that in the file, there was a card, obviously 
prepared by the Tost Office, the bottom of which purported 
to show the date of receiot reading: 


’’On August 27, i960, I, Thelma Moser, rccci' < d 
from the Tent R Boo): (j^ic) a second letter". 


apparently signed ~y Thelma Moser. But immediately preceding 
rhis legend, also obviously prepared by the Post Office 

which had failed, however, to cut it off -- appeared the 

following: 


"In order to make a case against this fire we 
must have signed statement as vo date o: 
delivery of the second lettei. The date given 
in an estimated date, but will give us the 
correct waiting period to carry on this complaint. 
An envelope is supplied for your convenience 
and no postage is necessary." 


A Xerox copy of the card is being filed with this 
Court in United States Pont--R Books , Inc ., 60 C 1362. 


That this cane from the Post Office is quite clear 
no one else would or could have given this "information 1 
and supplied a postage-free envelope. The Post Office’s 
clear motive was "to make a case against this firm 
(defendant)", and the date given was an estimated date, 
obviously "estimated" by the Post Office in ordei ' " give 
them "the correct waiting period to carry on this complaint. 
Tims, the alleged date of receipt of the second mailing in 
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that case was a totally fictitious date that the Post Office 
itself "estimated" in order to show a violation. (How could 
the Post Office make an estimation of that which was not 
within its own knowledge?) It will be noted that the alleged 
date of receipt, August 27, 1969, was completely typed. 

In on the same typewriter which had written the instructions, 
and was obviously not done by Thelma Moser. Filed in 69 C 1362 
will be a photocopy of the transcript of the stenographic 
minutes of the Post Office hearing on this matter. 

In the complete absence of any opportunity to cross 
examine Thelma Moser, or the Postal officials involved 
an opportunity constantly requested by us, but always denied in 
each and every case, — the defendant is simply at the mercy 
of the Post Office, when the Post Office thus unilaterally 
decrees the alleged date of receipt of the second nailing, to 
r, a correct -waiting period to carry on. its complaint. The 
Post Office obviously picks a date convenient to show, in 
their legal judgment, a violation. Ilow widespread this 
practice has been by the Post Office, it is impossible to 
determine. (Vie should also note that the Post Office has 

consistently taken the position that receipt of a second 

* 

mailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
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position is incorrect, it explains why the Post Office does 
not always suggest a date of receipt of the second nailing 
more than 60 days later.) 

Of course, this shows that when the Government 
seeks equity here, it does not cone into Court with clean 
hands. Its hands are despicably defiled by its covert 
attempt to frame the defendant in the Moser case, an attempt 
disclosed only through its carelessness in not cutting off 
the top of the card in this instance. While this is not 
one of the cases presently pending in which summary judgment 
is sought, the simple fact is that there is no investigatory 
tool whatsoever by which we Ccin ascertain how widespread 
this practice in and was. Denied the right to confront and 
examine a complaining addressee, which we contend is a 
denial of liberty and property under the due process clause 
of the Fifth Amendment and the denial of the right to crons 
examine and confront defendant's accusers under the Sixth 
Amendment, but with the proof of at least one attemoted 
f r ^no-up, we submit that the Government must either submit 
all of its complaining addressees and Postal Officials t.o 
confrontation and cross examination, or that equitable relie 


should be denied by the Court. 
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la my affidavit, I note that the Pont Office 
hearing examiner sits as the wit..css, judge, and jury. 

A:i exanination of t’ne transcript of the ninutes in the 
husor case show.; the vice of such multiple: roles being 
combined in one person. The hearing officer was David 
S. Kelson, Esq., an attorney for whom I have the greatest 
respect and admiration. Yet oven Mr. Kelson, v/hen faced 
with indubitable proof of the Post Office framing a 
defendant, rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe denial 
of due process to permit the sane person to be v/itness, 
judge and jury, especially when he is employed, as here, 
by the same Department which makes the accusation of 
violation. 

Thus, whatever exception there might be based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of *♦ 
highest Government officials, and with at least one 
Postmaster having been found out to attempt to obtain 
false statements as to date of receipts of second mailings, 
it would simply ludicrous to hold tnat there was any inherent 
reliability in the alleged statement by an addressee of the 
date of receipt of the second nailing. 
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Quite apart fron the unreasonableness of 
the presumption in the case at bar generally, the 
presumption simply does not apply v/here, as in the 
case at bar, it is apparent that the second alleged 
nailing was forwarded to a different address, since 
forwarding can, notoriously, take weeks or months, 

' i:;J the resumption thus becomes entirely unreasonable. 

While tiie ^aw as quoted in the Covernnent 
orief now permits a complaint to be issued by the 
Postal Service, it is nonetheless true that the 
statute as it existed at the tine of the issuance of 
t_he complaint in the case at bar required that the 
complaint be issued by the Postmaster General. So, too, 
with the order determining the violation. But in the case 
at bar, the Postmaster General did not issue the 
administrative order finding the violation, or any 
administrative order. 

On the contrary, the order was issued by a 
local Postmaster. 

There has been neither showing nor claim that 
there was any statutory authority — palpably lac)i j -- 
or the delegation by the Postmaster General to such 
person, an authority which would seen to be singularly 
lacking, in view of the fact that recommendation has been 


> 
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. ,nde to the Attorney General to seek a Court order upon 
the say-so not of the Postnaster General, a Cabinet officer, 
but on the say-so of a minor functionary, if there be such 
a delegation of authority, we are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 

This affidavit has been particularly directed 

J 

tov/ards the particular facts in this case. Me also submit 

herewith an affidavit by Richard S. Schwartz, which will 

be filed in every one of the presently pending Pent-R cases, 

which attacks the proposed relief requested by the Government 

on numerous other grounds, common to all of the cases 

pending in this Court, against this defendant. 

Pqj- reasons stated in this affidavit, 

as well as for the reasons set forth in Mr. Schwartz' 

more generic affidavit, we submit that the Government's 

motion for summary judgment should be in all respects 

denied, and that our cross notion for summary judgment 

should be in all respects granted. 


Sworn to before me this 
(c ^ day of November, 1973 


HERBERT MONTE LEVY 


GILSOM SAFDFYE 
Notory Publir. SM* o, y ofk 
No. 347*1-178 

in King, Cojnty 
f Mcuh 30 19 
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xiccocpcocxcom 
29o Madison Avenue 

AJU ?- 

xxxx 2-2220 


uune 25, 1969 


Postmaster Joseph J. Scanlon 
Cincinnati, Ohio 45202 

■ .•'s,'*' •* * . , 

Re: Pent-R Books, Inc. 

ads: P. O. (Byrnes) 

_ P. o. Docket # CIK^-435 

Dear Mr. Scanlon: 

V/e represent Pent-R Books, Inc. which has re¬ 
ceived your complaint in the above entitled matter dated 
June 10, 1969. We hereby demand a hearing, and further 
request that this matter be consolidated with the many 
other Pent-R 3ooks matters pending across the Country, 
and removed to New York Jbr hearing. In support of this 
request,, we enclose herewith a copy of a letter sent on 
behalf of another client to a postmaster, dated February 
4, 1969 *.. as well as a copy of an answer filed in a pend¬ 
ing case involving yet another client; we hereby incor¬ 
porate by reference all points made in the enclosed, and 
ma v .e the same demands,requests, inquiries and objections 
as are made in such enclosed papers. To aid in the co¬ 
ordination of the numerous Pent-R Books cases pending 
across the Country, which involve the seme or-similar 
mailings, we are sending copies o'f this letter to the 
Assistant General Counsel of the Mailabllity Division 
of <tha United States Post Office in Washington, as well 
a3 to the Postmaster General. 

Furthermore, we move to dismiss the complaint 
herein for the following reasons: 

1. The Prohibitory Order which you refer to 

is not annexed to the complaint. 

* 

2 . The date of the alleged second mailing is 
not set forth in the complaint. 
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Postmaster Joseph J. Scanlon June 25, 1069 

Page -2— 


3. Neither the original nor the alleged 
second mailing to the addressee is attached as an 
a-ihibit. 


Failure to advise of this information vio¬ 
lates client's Fifth Amendment right3 to due process 
and Sixth Amendment rights to be advised of the nature 
and cause of the accusation. Not only can we not tell 
whether the Prohibitory Order prohibited the nailing 
claimed to have violated it, but we know nothing about 
the alleged second mailing and are given no information 
in regard thereto. Under such circumstances, any in¬ 
telligent defense is virtually impossible. We accord¬ 
ingly demand tha dismissal of the complaint. 


Vary truly yours. 


L-lL/a HERBERT MOOTS LEVY 

inclosures 
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POST OFFICE DEPARTMENT 

ORDER 


In the Matter of Violation of 

Prohibitory Order No_ 

Issued Against 


16U9 




P . D . Rnif lgff Grand . Canl ral Sta 


Yorlfj NY 10017 


and agents or assigns , pursuant 
to authority of Title 39, U. S. Code, 

§4009. 


> 


P. O. Docket No. CIN-ii3S 


Satisfactory evidence having been presented that you, or your agents or assigns, 
acted in violation of the above-captioned Prohibitory Order, the Attorney General 
of the United Stater being requested to give consideration to making application 
to a District Couit of the United States for an Order directing compliance with the 
above-captioned Prohibitory Order. 


[POSTMARK) 


■JoaephM. .feat 




J 


PosTmaste 


City 


Stat« 


ZIP Cod< 


Doted: July 7, 1969 


POD Form 
May 1968 


2154 
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July 11, 1969 


Postmaster Joseph J. Scanlon 
United States Post Office 
Cincinnati, Ohio 45202 

Re: Pent-K-Books, Inc. ads. P.O. (Byrnes) 

P. O. Docket No. CIN-435 

Dear Mr. Scanlon: 

Cliant has received your order in the above master recitinq 
that , satisfactory evidence has been presented that would- 
act^'ln violation of the Prohibitory order, and that you 
are in communication with the Attorney General in regard 
to the matter. 

I am at a loss to understand this. The original Complaint 
was not received in the New York Post Office according to 
the stamps on the envelope until J u ne 11. Even if my 
client received it the same day it was received in the 
New York PoiStOfficeQ-which is highly unlikely—I note 
that I sent a demand for hearing on June 25, 14 days 
after receipt date. Enclosed herewith is a Xerox copy 
of my letter of J u ne 25. Thus, due demand was made for 
this, and there was no reason to take a default. If for 
some reason my demand for this was lost in the mail, the 
Post Office cannot take advantage of this fact nor can they 
if it was delayed in the delivery. 

I am sending a copy of this letter, together with a copy 
of the enclosure to the Attorney General, since under the 
circumstances an application fox a court order should not 
ba made. 


Very truly yours. 


Herbert Monte Levy, Esq. 


PMT. • mVt 
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205 i'.acico/: • .V'/'.UC 

/*1U ?- 
/da-X 2-2220 

dune 25, 1069 


(.Cm w • SCtiTi 

Cincinnati, Ohio 45202 


Pant—R Boohs, Lac 
P. c. (Byrnes) 

>„ O. T:-I - 1 CT 


-42 5 


a oar .or. 


'. :.C : 


v.'o ice ^ jC'-'.c , -r.c* vn—ijh has a-** 

coivcc. your cci./.U.int in .... -gvj oherilcvt ..:utcer u-icco 
Cano 10, 1065. ho h^r.-hy ■ • ■ -a a hear mg, an^ rare..'•r 
request thou this ./attar v. .,..sw iIu/ucju v/.rcu a no wany 

other I'cnL—a. Boons rat'csor.; .j across e..o u.>uac. , 

hi t»u ppor c c_ Ln.». 

. i- e- G GV.i. •— 1 i . I **- 

;er, (V-vi'-c .:•/ 

4, 1969, as ’.'oil as a copy c— .*n ~nw..o_ i-^s-u in a j/o.ic — 
iay ease mvolvmg yea ano—..—* c—.vo ne—c..g rneor 
nor ate by reference nil veinls .rtaclo in toe cnc’.ccec-., 
rr.chc tho Chita demands,rcuuo;.• t;., .Uvxuiricc and objectrose 
as arc made in such cr.clcs-h. honors. To aid in the co¬ 
ordination or tho numerous at-a Boohs eases p..suing 
across the Country, ’..’hieh involve tho so...a or si...i.».ur 
mailings, vo are sending cops—; c'r thro lcccor to an i 
.assistant General Counsel or the Beilability Division 
oil the United States Post Office 

S tO tilC tOCju.iluJ lC— COi.v- - ..x - 


I*C r.w —-v 


: V:"i -. • 

.-jVJ 

S.yj i. -'.. 

• iJ u J 

,r.’ v v . 

1. is 

JO.C.i *.* 

. *s.i« 

- r *.-•«<V 

i* • 

.row-in 

a copy 

ill L l O »■ • 

G*ti< 

coi/y o-.’ 

an -ill 

L C**'lOoU - 

r 'C—rai 

. 1 '• sJ.-ii’- 

- .itade 


rn V.ashrngr.cn, as v.eii 


Further..lore, wo ;uo. tO' dismiss tho conpiamt 
herein tor tho following red ear: 

X. The prohibitory Order which you rarer to 
is not annexed to the complaint. 


2 , The elate of the alleged second nailing is 
not sot forth in the complaint. 
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UNITED STATES POST OFFICE 

Cincinnati, OH 45202 
July 25, 1969 


IN R1W.Y RIFIR TO 

JJS:J3T:ac 


Kr. Herbert IJonte Levy 
295 Madison Ave. 

New York, New York 10017 


Dear Mr. Levy: 


RE: Pent-R-Books, Inc. ado. ?.0. (Byrneo) 

P. 0. Docket Ho. CIN-435 

’.Vith reference to your letter of July 11, a search of our files 
regarding this case has failed to reveal any record of your de¬ 
mand for a hearing which you say wa3 dated June 25. Furtherr.ore, 
the Xerox copy of the referred to demand for hearing was not en¬ 
closed v/ith your letter of July 11,1969. 

Since no evidence of additional correspondence is available, this 
office must proceed in accordance v/ith the law and submit the ev¬ 
idence to the Post Office Department General Counsel. 


Sincerely, 
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AFFIDAVIT OF RICHARD S. SCHWARTZ IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
__ 


UNITED STATES OF AMERICA, 

Plaintiff, 


ANSWERING AFFIDAVIT 
OF RICHARD S. SCHWARTZ . 


-against- 
FENT-R-BOOKS, INC. 


Docket # 


Defendant. 


x 


72 C 583 


STATE OF NEW YORK) 

: ss.: 

COUNTY OF KINGS ) 

RICHARD S. SCHWARTZ, being duly sworn, deposes and 


says that: 


I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government's motion for summary judgment herein, and in 
support of defendant’s cross-motion for summary judgment. 

I am fully and personally familiar with all the facts set 




forth herein. 
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EXTRAORDINARY PERCAUTIONS TAKEN BY DEFENDANT 
TO AVOID OFFENDING RECIPIENTS OF ITS MAIL. 

Upon the outside of all mailing envelopes sent by 

defendant, or upon the outside of an inner sealed envelope, 

there had always appeared a notice advising the recipient 

of the nature and content of the advertisement contained 

therein.* If the recipient did not: want this material, 
he merely marked the envelope 'Refused 1 ', as invited to by 

defendant, initialed it, and returned it to the postman or 
dropped it into a mail box which he was sure to pass sometime 
during the day, all at defendant's expense, after wlxch defend¬ 
ant removed the addressee's name from its mailing 1 list. 

Defendant had thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 

* This practice ceased in 1970, when the Goldwater Amendment 
to the Postal Reorganization Act of 1970 required the legond 
"Sexually Oriented Ad" to appear on the envelope or on an inner 
sealed envelope. Defendant then followed that law. See Pen t-R 
B ooks, Inc. v. U nited States Postal Service , 328 F. Supp.297 
(E.D. N.Y. 1971). 
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consuming necessities inherent in the addressee obtaining 
the Prohibitory Order and following through for a complaint. 

Vie emphasize that defendant had always done tlis -- starting 
long before the effective date of the Pandering Law. 

Defendant has thus always been extremely careful of 
the sensibilities of persons who might otherwise be offended. 
Incidentally, lest the Court think that the mo^e than 200,000 
prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
percentage of prohibitory orders received by it from all its 
mailings is some And though some 200,000 people 

purportedly objected to our ads, more than 450,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for"The Photographic 

Manual of Sexual Intercourse", have been ruled non-obscer.e 
and constitutionally protected by Judge Masterson of the 

U. S. District Court for the Eastern District of Pennsylvania, 
United States v. Stewart. , unreported, Crim. No. 69-162 , 

Order dated October 13, 1971. Under these circumstances, 
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we note that if 39 U.S.C. §4009 or its successor be applied 
to the defendant, who is shown here to be engaged solely in 
publishing, selling and distributing materials protected 
by the First Amendment, with a warning notice described 
above, such application is unreasonable, arbitrary and 
capricious, repugnant to the due process of law clause of 
the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avoid a conflict with 39 U.S.C. 
§4009 -- as we shall show below. For the price of compliance 
with §4009, as wa note below, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their -- and deferdant s 
-- First Amendment rights -- a possibility never considered by 
the Supreme Court of the United States in Rowan , a case which 
was instituted in the early days of the Pandering Law, without 
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any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law worked out in practice. 


SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS ADVERTISEMENTS OF THE RIGHT TO DO SO, AND 
SINCE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER. 


The so-called Pandering Law went into effect on 
April 14, 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to be in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, does violate the First Amendment. 
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At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used, 
we submit that not only does defendant have no intent of 
violating the prohibitory order here, but it could not do 
so even if it wished. It is our contention that in the complete 
absence of any willfulness in the second alleged mailing, 

plus the fact that there cannot be a v’illful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some detail at length below, 
there is no doubt of defendant's good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in 1969, 
in which year Pent-R made about 10,000,000 mailings. But long 
prior to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made with a computer 
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house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it user] the services of the 
equivalent of 25 people working full time for 6 months -- 
which it computes as the equivalent oC one person working 
3000 days, or 24,000 man hours -- in order to set up arc! 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second mailiiugs 
to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which took place, we corrected them at once, and took vigorous 
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steps to prevent recurrence of these mistakes or further mistake 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
although we received something more than 200,000 prohibitory 
orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
be fair to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
now the Government charges that only some one quarter of one 
percent (0.0257„) of the prohibitory orders issued to Pent-R 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would be made to such complaining 
addressees. We have fed these names and addresses into the com¬ 
puter for a third time upon receipt of a Complaint filed in this 


Court. 
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Even if an injunction were issued in this case, it 
would and could have no effect by way of insuring better com¬ 
pliance in the future. With all the effort'' we have made, 

it would be unjust to us to do so, in view of our good 
faith, and not in the public interest. 

Actually, our success ratio is even better than 
the figure of 1/4 of 17„ violations -- or 99 3/47.. compliance. 
Thus, we note the following: All mailings for defendant were 
handled by another corporation, RAS Enterprises, Inc., of which 
Mr. Stewart is again the President and I am again the Secretary, 
as here. The mailings made by RAS Enterprises, Inc. are almost 
all of a nature that some would undoubtedly find erotically 
arousing or sexually provocative, so that the mailings of 
virtually every other corporation which had been processed 
by RAS have resulted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 
issued in the first half of 1972, none in the second half of 
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1972, nor in the first 6 months of 1973. Since then, there 
have only been three administrative complaints, all issued 
against an affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard to one of the 
complaints, so we are at a loss to know whether or not it 
was justified; in the two cases where some materials were 
annexed to the complaint, it is perfectly clear that the 
prohibitory order was not violated. ihus, though thcie 
are approximately some 248,500 prohibitory orders issued 

and outstanding against all such corporations, there have 
been only some 10 administrative complaints of violation 

between January 1, 1972 and date -- an alleged violation 
rate of less than 0.0047,*. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 17,, so that 
it is plain that, by falling below this rate of error, defend- 
and (and its computer house) have done a superlative job. 

* This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July 1, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 U\ 
cut from 0.0047, to 0.0037a. 
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There is simply nothhg else that we can do, of which we are 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. I now 
detail the course of our computer campaign. 

Of course, before the Pandering Law became effective 

I * 

in 1968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following way. 

After a prohibitory order was obtained in the Post 
Office, it was opened by defendant, and dated with the date 
of receipt (subject, of course, to error -- a lot. of them 
in the beginning, where we failed to put on the date of receipt). 
A photocopy of each prohibitory order was made, which was sent 
to the computer house, or "Listing House", while defendant 
retained the original for its files. At the computer house, 
the names arid addresses of persons to whom mailings should not 
be made, as they appeared in the ordering part of the prohibitory 
orders, were typed. These were then read by a device known 
as an optical scanner, whose function it is to translate the 
written material into electrical impulses which are put, and 
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then stored upon, a magnetic tape, in a symbolic form. The 
Pent-R mailing list was put up on a tape itself. When a 
name appearing on a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 
would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to and 
rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
from others, similarly situated to the defendant, advertising 
or other materials similar to those disseminated by defendant. 
They were and are mailing lists of names of persons such as 
doctors, dentists, attorneys, accountants, druggists and 
ether professional people, and owners or proprietors of various 
businesses thus assuring as much as possible that none of the 
addressees were or are minors. Because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant and others, overlap, and 
the names of the same persons frequently appear on both such 


lists. 
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In view of the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
in any lists rented by the defendant, especially since the names 
on rented lists were usually listed in random rather than in 
alphabetical order. Since the use of an optical scanner 
and computer to eliminate names on a list involves the 
copying of the names (by their translation into symbols 
stored on the magnetic tape), and since the owner of the rented 
list will not permit that list to be copied, the defendant 
found that it was impossible, simply impossible, for it 
-- or others -- to comply with a prohibitory order insofar as 
the use of a rented list is concerned. 

Moreover, many mailing lists were not available 
for purchase, being available for rental only, no matter what 
the price. When a list is sold, the price is many times the 
rental charges. The operation and the effect of the statute 
has been that, rafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
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lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which are 
available for rental, only if iind when such lists are on 
tape. The defendant has followed this practice since 1970. 
Defendant estimates that, because of this limitation, it 

and the corporation which processes its mailings, and which 
now owns its mailing lists -- RAS ENTERPRISES, INC. -- 

have been deprived of the right to mail to somewheres between 

5,000,000 and 10,000,000 persons. Even allowing for a 

20% of overlap of names on mailing lists already used with those 

on such rented mailing lists, the operation and effect of the 

statute has been to prevent mailings for First Amendment 

materials to Approximately 8,000,000 persons within the 

United States within the last three years. 

Further, in this connection, we note tin t on 

occasion, the rented mailing lists would not be delivered 

to the defendant or its computer house, but the owner thereof 
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would insist upon having names and addresses on such list 
printed or typed by itself or others and sent to separately 
owned l^ter shops or mailers where the material to be mailed 
is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
lists which also are obviously unavailable to the defendant , 
because of its effort to comply with the Pandering Law. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
by the sender. If it was intended to so apply, then defendant, 
who had exercised the greatest care, would be deprived of 
liberty and property without the due process required by 
the Fifth Amendment, since the only way to avoid second 
mailings to a name on a rented list is by so limiting the use 
of rented lists as set forth above, and thus effectively 
restricting the freedom of speech and press of the defendant. 

herein. 

There was a second problem which became apparent. 

In order to print out an entire protester-free list, the list 
would have had to be printed out anew at least once every 30 
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days. This particular aspect of the matter itself would have 
cost at least a minimum of $18,000 per year. To circumvent 
this cost, three carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dcites of 
mailing with the effective dates of prohibitory orders. 

Accordingly, in order to comply with this unconstitu¬ 
tional provision of the law, the use of carbon copies of 
nailing labels was abandoned by defendant in 1970.* Thus 
the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 


-'Such use has recently been resumed, but only to the limited 
extent that carbon copies are made of names and addresses only 
o£'those who have bought from us, as to whom the Pandering Law 
does not apply, Cf. Pont-R Books. Inc , v. United States Postal 
- — ■- r ~ vJ * - c ^* 328 1. Supp. 29/ (E.D.N.Y. 1971). And in any event we 
have finally worked out a method for their use anyhow, so as to 
still comply with prohibitory orders. 
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A third problem which was run into was that the 
optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 
the mailing 1ist contained the name oC Richard A. Jones, the 
computer would simply not recognize the name. 

To avoid this problem, and similar problems, the 
only way to prevent second mailings was to so program the 
computer that all persons with the same last name at the 
same address should not get mail. This was done in 1970. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 
attorney's wife Marilyn W. Levy, Esq., who at about that time 
had an address of 1133 Sixth Avenue, had appeared on a different 
mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, but different 
to a computer -- a mailing to her could not have been prevented. 

In the meanwhile, the Supreme Court of the United 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge of the operation 
and effect of the law. The defendant, even though it had 



V 
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pioneered the way in presenting a method by which an unwilling 
recipient could get its name removed from its mailing list 
without any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to even 
better comply with the law. 

To even better comply with the law, an improvement 
was made on or about November 14, 1970. Under this new 
system, the computer sought out the first five letters of the 
last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 

has the same first five letters in his lasL name -- even if such 
other persons had requested mailings from the sender, and even 

if their first names were different and were in fact different 
people. Thus, if one Murray Schwartz at 295 Madison Avenue, 

New York City, had obtained a prohibitory order, the computer 
would have automatically prevented mailings to all persons 
at that address the first five letter of whose last name are 
SCHWA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Scbwartzman as well as to 
Schwartz, Schindler & Levy, all existing persons or firms 
at that address, would have been prevented. 
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Thereafter a still further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
HAS mailing lists the names of all persons as to whom the 
following three factors also appeared in the Government list 
supplied under the Goldwater Amendment or in the names supplied 

bv the Prohibitory Order: 

A. The first five letters of the last name 
coincide. 

B. The first three digits of the street address 
coincide, and 

C. The zip codes coincide. 

Thus, in addition to weeding out the names and addresses of 
the persons mentioned above, all persons within the zip code area 
(10017) whose last names began with SCKh’A at any address in 
that zip code area which began with 295, would be eliminated 
from the RAS list. Thus, any Schwartz, Schwartzman, 

Schwartzberg, Schwarz, etc. at 295 East 42nd or 295 East 41st, 
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etc., etc., would not receive mail, even though some of 
such persons might be customers.* The problem is also 
solved of preventing a mailing to say,1133 Avenue of the 
Americas, when the address we were given was 1133 Sixth Avenue, 
since the numbers of the street address control. We have 
'thus succeeded in avoiding the type of problem set forth in 
the annexed page from "Popular Photography." 

Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 
address; a mere speck of dust on a computer tape may prevent 
the elimination of one or many names. It is estimated that 
there will be a computer error factor of one half of one percent 
(0.5%) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAS under the 
Goldwater Amendment). 

* Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-A0% 
of the cases. We note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us -- and that this would continue perpetually 
even after the one objecting Schwartz moved out. 


I 




662a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 

I should perhaps also add that when we receive a 

complaint of a violation cf a prohibitory order, we once 

again feed the name and address of the addressee into the 

computer, even though in almost all probability it is already 

on our tapes, and though tl second mailing was due to matters 

beyond our control (e.g., the second mailing was to a new 

address when the Postal Service had only ordered cessation of 
mailing to an old address). 

That our program seems to be working is evident 
from the fact that in November, 1971, only four complaints 
were issued -- one of which seems to be explainable only by 
computer error, two of which were caused by Post Office 
error, and one of which cannot be explained because we have 
not been furnished with sufficient documentation, according 
to advice from Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 

Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that of Pent-R 
Books, Inc., in order to comply with the law, have taken 
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precautions which result in elitninatic of mailings even to 
persons who may desire such mailings. We would estimate 
that that would include some 50,000 persons.* Under such 
circumstances, in addition to the clar violation of its 
First Amendment rights, it is further clear that there would 
not or could not he any willful violation of a prohibitory 
order. Accordingly, ~t would seem that this case would be 
moot, because any judgmert, when rendered, could not have 
any practical legal effect upon the then existing controversy. 
Indeed, there is simply no controversy here. 

To further note the good faith of defendant, 
we note that, as already stated, Pcnt-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure that mail would not reach 
those who did not want to receive its mail. Moreover, when 
the Goldwater Amendment came into operation, requiring that 

I 

* This does not take into account persons in the Armed Fer:es 
who may be deprived of mailings,it would seem that one person 
named "Smith' 1 or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respective 
last name at such APO address from receiving any mail from us. 
We have no idea how many persons have the same APO address; vie 
are thus unable to come up with a figure for this problem. 
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publishers disseminating sexually oriented advertisements must 
subscribe to a list cf persons who did not want to receive 
such ads, defendant was the first -- and for a long time the 
only -- subscriber to that list, which subscription cost it 
$10,000 a year.* While continuing to comply with that 
requirement, Pent-R tested the statute before a three Judge 
Federal Court; during the course of those proceedings, the 
Government constantly modified its regulations, under the 
Goldwater Amendment so that that case was rendered moot and 


dismissed. One of Lh.- modifications followed Pent-R's practice 


begun long before the statute was enacted or became effective, 

of giving a warning notice of the type of contents on an inner 

sealed mailing envelope. Pent-R Books , et: al v. U. S. I'o s t a 1 

Service, 328 F.Supp. 297 (1971). To further put this matter 

*IrTanalyzdng the first such list supplied by the Government, 
we ascertained that 621 names on that list of 31,604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Thus, 
some 27o of those on the Government list arc prior buyers. Since 
the Government list includes names of children, if we assume 2.3 
children per adult name, then some 57=, on that list were prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the receipt of ads 
for sexually oriented materials. 
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in context., we note that although .son.a 200,000 prohibitory 
orders were issued against Pent-R, only approximately 7-0 
complaints were ever made under the Pandering Law, according 
to the estimate of our attorney and the informal estimates 
of Postal Service officials -- an alleged violation rate of 
0.375% at most. Of the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of 17, 
(0.0257,) of alleged violations. 

The defendant is a thoroughly law abiding corpora¬ 
tion. We. would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 
as well to comply with the Goldwater Amendment. Its vast 
expenditures of money, made in an effort to comply with the 
law, show that it is not a law breaker, but a law observer. 

To issue an injunction in any case such as this, which has 
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become completely moot by the use of such a computerized 
method that net only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
have the Court issue a useless order and an unconstitutional 
one at that. 

I understand that it is hornbook, law that a statute 
must be construed so aj to avoid raising questions of 
constitutionality. We believe that we have raised substantial 
questions as to constitutionality in the operation and 
effect of the Pandering Law -- not involved in the Rowan case 
which must be faced if this Court is to issue m order. 
Succinctly stated, it is a fact that the law cannot be complied 
with except by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
of those who receive such communications to receive them. We 
submit that the law should be so construed in this case as to 
mean that there is complete mootness in the case at bar, in 
order to avoid the raising of these questions. 
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We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
prohibitory orders. It has never suggested any improvement. 
Since 1971, at least, it has been fully informed of our 
system's working. What more does the Government want from us? 
Our standard of attempted compliance, our actual rate of 
better than 99 3/4% compliance with prohibitory orders, speak 
for themselves. No injunction need be granted. It could 
have no possible effect whatsoever. Any practical suggestions 
for improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

Finally, I note that, from the beginning, the Post 
Office has been in violation of its own rules and regulat ions 
and forms for practice. Thus, the standard form complaint of 
the Post Office Department recites as follows: 

"Evidence has been produced that the above- 
captioned Prohibitory Order has been violated 
by you for your agents or assigns] as follows: 

1. By further mailings to the addressees listed 
in the order. See exhibit annexed hereto." 

However, in this case absolutely no exhibit whatsoever 

was annexed to the complaint. 


• 
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It was therefore impossible, upon receipt of the 
complaint, to determine whether the prohibiuory order had 
been violated and impossible to prepare a defense thereto. 
The complaint was thus issued in violation of the rules and 
regulations, failed to state a cause of action, and violated 
Lhe defendant's Sixth Amendment right to be advised of the 
nature and cause of the accusation against him, and deprived 
defendant of liberty and property without the due process of 
Law required liy the Fifth Amendment to the United States 
Constitution. 

WHEREFORE, deponent prays that the plaintiff's 
motion for summary iudgment be denied, that defindant be 
granted summary judgment dismissing the complaint, and that 
the prohibitory rder be vacated. 


Sworn to before me this 
5"day of November, 1973. 


GILSOM SAFDFVE 
•fc*>r/ Public, Stitt.- of New York 

No ?425«I/S 


Quallflsd in King, Co’-nty 
ttmmiuion Empires Mutch 30, 19 
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EXHIBIT, ANNEXED TO DEFENDANT'S CROSS-MOTION. 


ABOUT YOUR SUBSCRIPTION 


Your subscription to Popular Photog- 
raphy is maintained on one of the world's 
most modern, efficient computer systems, 
and if you're like 99% of our subscribers, 
you'll never have any reason to complain 
about your subscription service. 

We have found that when complaints 
do arise, tre ma,ority of them occur be¬ 
cause people have written their names or 
addresses differently at different times. 
For example, if your subscription were 
listed under "William Jones, Cedar Lar.e, 
Middletown, Arizona," and you were to 
renew it as "Bill Jones, Cedar Lane, Mid- 
d 1 a town, Arizona," our computer would 
think that two separate subscriptions 
were involved, and it would start sending 


you two copies or Popular Photography 
each month. Other examples of combina¬ 
tions of names that would confuse the 
computer would include John Henry 
Smith and Henry Smith; and Mrs Joseph 
Jones and Mary Jones. Minor differences 
m addresses can also lead tc difficulties 
For example, to the computer. 100 Secrnd 
St. is not the same as 100 2nd St 

So. please, wnen you write us about 
your subscription, be sure to enclose the 
mailing label from the cover of the mag 
azine-or else copy your name and ad 
dress exactly as tfey appear on the 
mailing label. This will greatly reduce any 
chance of error, anj we will be able to 
service your request much more quickly 
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By Herbert Keppter 
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OTHER J*ZSTloE CAMERA MANUALS 

62?. Contax Way by Freytag . * 0 95 

619. Tne Cor.taJlex Way by Freytag. 11.95 

937. T e Leica dock by Kissalbach. 9.95 
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132. Mmox Manual Ly Cooper. 7.95 

675. Retina Raflaa Way by Mannheim. 11.95 

695 Retina Way by Croy. 11.95 
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I 

Popular Bookstore of Photography, Dept PP 271 
J1S Broadway N Y.. N Y 10010 

Send me these Camera Manuals: 

No.._No_No_ 

No_No _ No— 

Inclosed is % _ . m (“] check or Q t*°re/ 

order. AdJ 35f for shipping £> handling on orders 
less than (10 00 NY residents add appltcab.c 
sales tax 


Nrim I|iIir>y i.nnli 

Addriu 

City Stata Z<i» 


Or.kfn lor ||U U«t .if uixfc |r..| ptl.l m 

I s.A * faiMitt A.1.1 lu‘,« for «n«rM4- ikllnry 
(cS«A*|>t Alll/KI'Ol Ylww IlIRlIllxIn ■ifr »l'U avail 
■i.lr froui your fnoritv pltOlo tlralrr «.f liuokU. 


NEWSFRONT continued from page 14 
in convention here that Kodak is tri.il mar¬ 
keting three-solution process for color 
prints It may replace preseni five-solution 
process. Kodak is concerned about water 
pollution and silver waste New process 
“reduces effluent volume by 40 percent," 
has bleach-fix that is “completely biode¬ 
gradable. can be regenerated and allows 
efficient silver recovery.” Seiler said com¬ 
pany is working hard to make i.on-toxic 
chemicals and cut level of IIOD 5 . He said 
Kodak has managed to formulate Ekta- 
print C stabilizer without zinc, another po¬ 
tential pollutant 

Nl w York— Our man Rothschild to 
speak at communication parley. Among 
panelists at 15th annual Wilson Micks In¬ 
ternational Conferee - on C ommunication 
Arts (formerly Miami Conference) will be 
Popular Photography senior editor, Nor¬ 
man Rothschild Olhet participants at 
meeting, slated for April 2»-30 at U. of Mi¬ 
ami, Coral Gables, Fla., include Gilbert M 
Grosvcnor, editor and vice president of 
National Geographic, Erich Hartman of 
Magnum. Richard Grossman, president of 
Grossman Publishers, Tony Vacearoof 
Look, Inge Moral Ii, tree-lance photogra¬ 
pher and wife of playwright Arthur Miller, 
liurton McNeeley. undersea pholographei 
John Schcarcr, frce-lanct , , 

Lurry Schiller, film maker Paul Mac : Im- 
tographer from Holland Martin l>u..y 
manager of design and media for A I a. 1 
Co.; Marcello Ablaza, official photogr. 
pher to the president of the Phillippm- 
Dr Wesley Clark, dean 01 the Scnoo. 
Journa.ism. Syracuse University aim Jot.. 
Olson, staff photographer of l.ije Confer¬ 
ence also serves as annual meeting for 
American Society >t Magazine Photogra¬ 
phers 

Nl w York — V/tlh deep regret, we note 
the Jollosing deaths 

Charles Kudo, founder ai d president ol 
Rupho Guilluniette ph-.ito agency that rep¬ 
resents photogiaplicis thioughout the 
world Rado often fostered work ot un¬ 
known photographers, many of whom 
were exhibited at Mu-., um ol Modern Art 

Dr. Emanuel Goldberg, scientist, author, 
and retired director general of Zeiss Ikon 
AG He emigrated from Paris to Israel, 
where he founded laboratory for applied 
optics, now known as EL-OP He wrote 
I he Fundamentals of Reproduction Tech¬ 
nique and I he Structure of the Photograph¬ 
ic Image 

A. Aubrey Bodinc, photo director of The 
Baltimore Sunday Sun magazine, and win¬ 
ner of hundreds of international photo 
awards He had worked with The Sun pa¬ 
pers for nearly 50 years. Many of his best 
pictures appeared III My Maryland. 

Kyoichi Sawuda, U P.I. photographer, 
killed in Pnompenh, Cambodia, while cov¬ 
ering the war. He won Pulitzer Prize in 
1966 fo ..iure of Vietnamese mother 
fleeing enemy attack. O 

POPULAR PHOTOGRAPHY 
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AFFIDAVIT OF HYMAN GOLDMAN IN SUPPORT OF DEFENDANT'S 

CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


•MY- i) STATES OF AMERICA, 

Plaintiff, 


AFFIDAV: 


-agamst- 


PENT-R-BOOKS, INC., 

Defendant. 


;TATE OF NEW YORK) 


: ss. : 


COUNTY OF KINGS ) 


HYMAN GOLDMAN, being duly sworn, deposes and says 


. 


I a:r. and cat all times from 196S to date have been 
employed by PENT-R BOOKS, INC., sued as PENT-R-BOOKS, INC. 
herein, as a messenger. Accordingly, I was the person who 
most often went to the Post Office to pick up registered 
mail, which was held" for defendant at the Post Office Regist 
window. I have been asked to describe the way in which this 
was handled. I now do so. 
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AFFIDAVIT OF HYMAN GOLDMAN IN SUPPORT OF DEFENDANT'S 

CROSS-MOTION 


When I asked to sign a return receipt, it was not 
my practice to write down the date on the return receipt on 


which the material was received. This would usually be 
written, by stamp or otherwise, by the Post Office employee 


behind the Registry window. 

I was waiting, at other time 

receipts after I had signed 


Sometimes this was done while 
s dates were stamped o.. some 

them, or while I was still sign 

\ 


other receipts. At still other times, the person behind the 
window would stamp the date of receipt, I assume, alter 1 
left, for such person had not stamped the receipts with the 
date prior to to my leaving. 

I did not have an opportunity to always see what 
material I was getting before I signed for it. Or* numerous 
occasions, particularly when a lot of registered mail was 
received, -- as was the case in 1969 particularly I 
was on many occasions given a batch of return receipts to 
sign at the same time, or a manifest sheet listing numerous 
items. Only after I signed them would I then be given the 
materials that I had supposedly signed for. Thus, on 
numerous occasions, I had no opportunity whatsoever to check 
to see whether all of the material for which I signed had 


t 


been received. 
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AFFIDAVIT OF HYMAN GOLDMAN IN SUPPORT OF DEFENDANT'S 

CROSS-MOTION 


There were of course many opportunitities for 
errors. Thus, the person behind the window could have put 
on the wrong date of receipt; I might not have been given 

i 

a mailing piece for’which I signed; I might have been given 
a mailing piece for which I signed one or more days after 
the date on which the receipt was supposedly stamped. And 
the opportunity for errors to be had was aggravated by 
the fact that, in 1969, there were frequent occasions when 
I had to sign for between 30 and 50 mailing pieces at the 
same time. 


Thus, the fact 
particular date does not 
received by Pent-R Books 
receipt shows. 


that a return receipt bears a 
necessarily prove that it was 
, Inc. on the date that the return 



Sworn to before me 


this 2nd day of November, 1973. 
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MEMORANDUM AND ORDER BY DOOLING, D. J. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MEW YORK 

------_x 

UNITED STATES OF AMERICA, 

: 72 C 584 

-against- (CARSON) 

PENT-R-BOOKS, INC., MEMORANDUM 

: and 

Defendant. ORDER 

--X 

Appearances: 

LLOYD H. BAKER, Esq. (DAVID G. TRAGZR, Esq., United 
States Attorney, of Counsel) for Plaintiff 

HERBERT MONTE LEVY, Erq., for defendant 

«r 

DOOLING, D. J. 

In this action to obtain an order commanding cc 
pliance with a Post Office Prohibitory Order issued unds 
39 U.S.C. § 3008 (formerly § 4009), the plaintiff has m :> 
for summary judgment on the administrative record, and 
defendant has cross-moved on affidavits. The principal 
o^j^ctions of defendant are those raised and disposed of 
in 69 C 1362, 69 C 12^0, 72 C 606, and 72 C 609 , an 

what has been said in those dockets need not be repeated 
here. , 


The only point made in this case by defendant 
apart from those passed on in the above dockets is that 
defendant’s allegedly timely mailed Request for Hearing 





% 


* 
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MEMORANDUM AND ORDER BY DOOLING, D. J. 


I was ignored. it was not mailed to the Postmaster at 
| Houston ' Texas, from New York City until fifteen days a ft.**r 
j Lhe receipt of the complaint. In this case, moreover, 
jj ro:7iaild to consider the timeliness oi the mailing is not 
[appropriate. The form of objections allegedly sent to the 
ij Poptm aster raised no points not resolved against the 

defendant in the dockets referred to above. 

It 

Accordingly, it is 

' 

ORDERED that plaintiff's motion for summary judgment 

; is granted and defendant's cross-motion is denied. A form 

l 

of judgment has been approved for entry by the Clerk. 
Brooklyn, New York /O ~ ./] 


July 29, 1974. 


LAyiy OAT//M/ 

u// s. d. j. 7 T~ 
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JUDGMENT. 


L7.' 7 :-UI O 


X 1 


— r , • • ^7 
YORK 


UNITED STATES «' A '.ERICA, 


*• r ci in - 


PENT-R-BOOKS, INC., 


Def enciant. 


-X 


72 c 584 

(CARSON) 

JUDGMENT 


This action came on for hearing on the cross-motion 
the parties for summary judgment before the Honorable Jo.nr. 
Dcoling, Jr., District Judge, and the motion of plaintii.f 
having been granted and that of defendant having been den? 
in the decision duly rendered, it is 

ORDERED and ADJUDGED that defendant PENT-R- BROOKS, 
its agents and assigns (1) refrain from any further maili:. 
MRS. II. CA NON, 1814 Fairv/ind ltd., Houston, Texas 77058, 


or intended for che indicated address by any variation ot 
dressee designation, such as, but not limited to, occupar.* 
householder or resident; (2) immediately delete the abov- - 
party from all mailing lists owned or controlled by it, if 








676a 




UNITED STATES DISTRICT COURT, 

For the eastern district of new York. 


x 


united States of America, 


Plaint iff , 
v . 

pent-r-rooks, Inc., 


Defendant . 


X 


CIVIL ACTION NO. 72C 586. 
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DOCKET ENTRIES 

72C586 U.S.M r . "TB W-R BOOKS, T!*C. 


DATS. 

1 

FILINGS- FROCCLDi N<£S 

AMOUNT 
•«FPOWT«T IM 
t MOi H MT ts/7 

J MITUFN' 

• 

5/5/72 ^onplaint filed. Suaraons issued. 

1 1JS5 ! 

5-26-72 

i Sunni returned and filed. Deft Bird 5-25-72. 

2 1 

9-27-73 

| Notice of motion ret 10-15-73 and memo in support of motion 

for 


summnrj judgment filed. 

3/4 

11-29 73 

Notice of cross motion and memorandum in support of deft’s 



: cress motion for summary judgment filed. .. 

5/6 


7_29- ?U By TXX HI8G, J. - Memorandum and order dtd 7-29-74 granting 


pltff»a motion for summary Judgment & directing Clerk to enter 


ludKjnent dismissing complaint filed.' v 

7-30-7** 

JTTOMrNT dtd. 7-29-74 ordering deft to refrain from Tellings 


to Rev. H.O. Qrlffls etc^ filed, fp/c to a ttys) 0 

9-19-74 

Notice of appeal filed. Iky 11 cate mailed to C of A 4 pltff. jn 9 
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COMPLAINT. 


UNITED STATUS DISTRICT COD” ' 
EASTERN DISTRICT OP NT* v O";' 


UNITED STATES OP A ! lE r .TC ■ , 

Plaintiff, 
- aqainst - 
PENT-R BOOKS, INC., 


COMPLAINT 

Civil Action 
No. 


Defendant. 


X 


Plaintiff, UNITCM STATES OF AMERICA, by its at- 
tomoy, ROBERT A. MORSE, United States Attornev for the 
Eastern District of New YoU, complaining of the defendant. 


alleqe.si 


1. This Court her, jurisdiction of thin 
pursuant to rublic Lai nn-?or,, <-ec. 301 an d Title 


action 
28, U.S.C., 


Soc. 1345. 

2. The defendant Is 0 New York corporation havinq 
an office for the conduct of business at 203 Kinqs Miqh’/av, 
Brooklyn, New York. 

3. On or about March 24, 1969, defendant mailed 
or caused to be mailed through the U. S. mail to II. Q. 
Griffis, H.innton, South Carolina (hereinafter referred 

to as "addresser" ) material offering for sale certain 

advertisement of Photographic Manual of Sexual Intercourse. 
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COMPLAINT 

4. Th« said itam was nailed from Brooklyn, Haw 
York, within the Eastern District of New York. 

5. The above-desctj-oed mailing oonsistad of 
photographic advertisements which tha a4drosaa« balievas 
to ba erotically arousing or sexually provocative. 

6. The addressee requested the Postmaster 
General to issue an order directing defendant, it* aqenta 

or assigns, to refrain from further mailings of such ma rial 
to him. 

7. Upon receipt of this request and pursuant 
to Public Law 90-206, See. 301, on March 26, 1969, the 
local Postmaster, by order of the Postmaster General, is¬ 
sued Prohibitory Order No. 1322, which ordered and directed 
defendant, its agents and assigns, to delete his name from 
any sales or transactions involving lists bearing his name, 
effective 30 days after receipt of the order. 

8. 7- cony of the order was mailed to defendant 
by registered mail on or about the date it bears. 

9. Thereafter, the Postmaster General had reason 
to believe that defendant or someone acting on its behalf 
violated the order. 

* 10. On or about June 3, 1969, in violation of 

Prohibitory Order No. 1322, defendant, or someone acting 
on its behalf, mailed or caused to be mailed through the 
United States mail to the addres~.ee, material such as that 
described in paragraph 3 of the complaint. 
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COMPLAINT 

11. On -Tunc 16, 1969, the local Postmaster, 
by ordar of the Postmaster General, issued a complaint 
advising that evidence had been reaeived that defondant, 
or someone acting on its behalf, had violate! Prohibitorv 
Order No. 1322, and advising defendant that any res¬ 
ponse for hearing had to be filed within 15 davs. 

12. A copy of the complaint wan mailed to da- 
fen Jan t by registered mall on or abou tho date it bears. 

13. Defendant did not request a hearing or other¬ 
wise respond to the complaint. 

14. On November 12, 1969, a determination was 
made that defendant or someone acting on its behalf had 
violated Prohibitory Order No. 1322. 

15. A copy of the determination was mailed to 
defendant by registered mail on or about the date it bears. 

16. The Postmaster General thereafter requested 
the Attorney General, pursuant to the provisions of Public 
Law 90-206, Sec. 301, to make application to a district 
court of the United States for an order directing defendant 
to comply with the order. 
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COMPLAINT 


WHEREFORE, plaintiff, ’JNITFP STATES OF AM ERIC* , 


praya: 

a. That the court enter judgment herein requir¬ 
ing defendant, its agents and assigns, to comply with Pro¬ 
hibitory Order No. 1322, and more speci f icallv , that 

this Court order and direct defendants, its agents and 
assigns, in conformity with this order to cease and desist 
from making any further mailings to the desicnated addres¬ 
see from all mailing list3 owned or controlled by defendant, 
its agents or assigns, and to refrain from selling, renting, 
exchanging, or engaging in anv other transaction involving 
mailing lists bearing tho name of said addressee. 

b. That the Court grant to plaintiff such other 
and further relief as nrn" be just and proper. 


ROBERT A. MORSE 

United States Attorney 
Eastern District of New York 
Attorney for Plaintiff 
225 Cadman Plaza East 
Brooklyn, New York 11201 

By 

Lloyd H. Baker 
Assistant U. S. Attorney 


* 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 

- against - 
PENT-R-BOOKS, INC., 

Defendant. 


NOTICE OF MOTION 

72 C 586 


PLEASE TAKE NOTICE that upon the annexed certified 
copy of the record of the proceeding in the Post Office 
Department, and upon all the pleadings and proceedings 
heretofore had herein, the undersigned will move this 
Court at a term for the hearing of motions to be held 


at the United States Courthouse, 225 Cadman Plaaa East, 
Brooklyn, New York, Courtroom 8, on the/5? day of 
/ , 197 3, at o'clock in the 4*enoon of 


that or as soon thereafter as counsel may be heard, 







683a 


GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 


for an order pursuant to Rule 56 granting summary judgment 
to the plaintiff, and for such other and further relief 
as to the Court may soon just and proper in the premises. 

Dated* Brooklyn, New York 

September , 197 3 


ROBERT A. MORSE 
United States Attorney 
Attorney for the United States 
of AMERICA 


By: 


Lloyd II. Baker 
Assistant U. S. Attorney 


TO: 

HERBERT MONTE LEVY, ESQ. 
29 5 MADISON AVENIV. 

NEW YORK, NEW YORK 10017 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS. 
UNITED STATES OF AMERICA 

POST OFFICE DEPARTMENT 

Washington, D.C. 20260 

_ ire 'mbf' , _ 19 

C E R T I F I C A T I 0 N 


1 hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 
Department, to wit: *• ' • -" •* •• • " . - • (. e\. . . 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



William Y. Lawrence 
Assistant General Counsel 
Mailability Division 


POD Form 2159 

r* . ■% r\r f\ 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARttflENT 

ORDER 


In the Matter of Violation of 


Prohibitory Order No_X322_ 

Issued Against 



mmx ISIS, ftpC—teal 8Utl — 
T. 10017 _ 


and agmts or assigns , pursuant 
to authority of Title 39, U. S. Code, 
*4009. 


P. O. Docket No. 0^^2749-0322-203 


Satisfactory evident having been presented that you, or your agents or assigns, 
acted in violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States is being requested to give consideration to making application 
to a District Court of the United States for on Order directing compliance with the 
above-captioned Prohibitory Order. 



Postmaster 




City 


lay 3. C. 

State 


ZWL _ 

ZIP Code 


[POSTMARKl 


Do,ed: - » 1 96?- 


L 


—. a \ 
4&.X r-N 

1 ; : 
/ ' 

\ i) -7 


POO P«r» 

Moy 1968 2154 
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CERTIFIED COPIES OF U. S 


POST OFFICE ORDERS 


PO»T OFPICt OlF»IITMU«r 

ornciAL • usinlss 


PP4AL1 Y ron PC. ATT USE TO AVOID 

PAYViN w ^ .YACt l v J_ 



W A' 


INSTRUCTIONS Shorn name and addreas below and 
K»mpletc mstrjitior* oO ocher aide, whue applicable. 
Moiiin, summed coda, attach and bold fumh to back 
cl article. huM on from of article ktl LKS 
RLCUPT RHiLLSTED. _ 


—•pns'.'PAk-s ttf 

g orutt- 


avk 

TER 


RETURN 

TO 


NAME. OF SCNDLR 


SJFEII AND NO. ON P0 BOX 


_po 3 ::^LS r .nv:cr. cf tmx- 


ROOM 404. U. S. POST OFFICf 
COLUMBIA, S. C. 23201 


pcst off :£. state, and zip code 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


/ i 3 ^ 

INSTRUCTIONS TQ DELIVERING EMPLOYEE 


□ Stow to wham, dan. and i —i Oamor ONLY 

addrau wh«u deliveaad |_| to aaJiessca 

(.1 Mitinn.il cb.irgis re quit a! far these unices) 


RECEIPT- 

Received the nurnhcretl article described below. 

FtCISIlRtllHC. 

> SIGNA1. "C OR NAME OF AOMECCFC (Mti/iJtjji St filUa ») 

CERTIFICO NO. 

& 


SIGNATURE OF ADDRESSEES ACINI, IF ANT 

INSURED NO. 

i 

DAU CIUVIRCD A 

JUu 18 IS^j 

SHOW WHUl PLUVIREO ten// 

cii—ie—riMi to «po 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 

COMPLAINT 


In the Matter of Violation of 

Prohibitory Order No_ 

Issued Against 

_ t’ent-R Inc. _ 

rV>x 1555, ilr»nd Ortral Station 
New Tork, H. T. 10017 


P. O. Docket No. j 


cir.a agents or assigns. 


On beholf of: 


Complaining Addressee 



On the._ ?7t h Hny of__, 19_£0_, you received Prohibitory Order 

No. 1 _, copy of which Is ollached hereto. Issued against you and your agents or assigns 

under authority of Title 39, U.S. Code, §4009, upon request of the above-named oddressee. 

bviaence has been produced that the above-captioned Prohibitory Order has been violated by you 
[or your agents or assigns] as follows: 

I By further mailings to the addressees listed in the order. See Exhibit attached hereto. 


■ II— I l|i ■ Ml —| I I I llll !!'■ I II II ■!! I ■ i till I |illll» ''I I l ■ HI MM 

i ' i.mu.iiV i jy i .yiV.iiiwyi. i jy^ 

« • i > . •#«••••«••«•««••« • • • • M • • 0.9.0 0.0 0 • * •••>•*• • • « 

i til • J j w mMw.i i r i lti i l i i p mu i rw ir fJtCiFiiiijtfiT * j m m rnmwnTTwa 

JjnifWHIBB 



[Strike inapplicable items]. 

Any response to this Complaint or request for a hearing with respect thereto must be filed, In 
writing, in the Office of the Reaionol Counsel; Post Office Department.- 

. .. . vv . v> -v Vt« v4t v vr riAr...rry T [y ffl yT .rrrvTT 

■ it x... ___ a i_ a._ a . _ __within fifteen (15) days after receipt of 

Vvb w OTiersiFTin paraunner 

this Complaint Attached hereto is copy of the Department's Rules of Practice relative to answering 
this Complaint and requesting a hearing in the matter. 


[POSTMARK] 


Dated:. 


V ■ . \ 

% ) 


POO Form 

May I960 


'/ li 


> si _ a - — OQQfll __ , 

“^StJ '* ‘^TtFCode 
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CERTIFIED COPIES OF U. 



*"Thfl it the best done book of its kind I luvc cvri vi'n I wjs 
concerned (bout the funk way in winch llic ('holographs 
depicted the various poutioni ol sex, but the publishers aumed 
me (hat this book would he offered only to adults " Ur. TMb 

“Thte ■ the first mariuye manual I've *en that didn't beat 
around the bush.” Mrs W K New York City 

'Thu book gave us a whole new outlook on sexual possibilities 
wr never knew existed '" Mi 4 Mrs 1 k , los Angeles Calif 

“I wish this book had been published 12 yesrs ago when we were 
first roamed " Mr A Mrs A.S., New Yoik City. 

“i octy wish I had teen this book eatly in my married Isle My 
maniaii finally filed for lust those reasons which aie coveicd 
in chapter Seven of this b.«ok If only I had known wtui this 
book now makes so clesr " Drvotcae who was asked to cniuinmi 

"We expact to be merried in a few months We feel that this book 
will help get Ul off to a good start in sexual matters I hanks vers 
much. "LB. * C.K Chicago. III. 


THF PHOTOGRAPHIC MANUAL ; 1 - 
OF SEXUAL INTERCOURSEr^llk 


2X3 TABLE OF CONTENTS 2X3 

With the final chaptei |ust complete j lew shoit weeks ago. THE 
PHOTOGRAPHIC MANUAL OF SEXUAL INrERlOURSF is 
the latest, most up-toxl.u vx manual on the market It is the sex 
of today which is presented to you this is no compilation ot 
ancient wisdom People change even the lcchnH|ues ol vex 
ihange. This is today s guide to sexual inteicnurse written loi 


today's people' We axk you to review tlieiahleol lonlcnls 

Preface 

Chapter I. .. Hcxlory of Sex 

t hapter II ., . . DimcniHinxof Srx 

( hapter 111 .. . Philosophy of Sex 

f>*P* f * v . .You and Sex 

t hapter V. Male and Eemak- Sex Organs 

Chapter VI. Ad of Love Making 

Chapter VH . .. Post tons for Sexual Intercourse 

Citapter VIII. . Female OraLAnal Sexualifv 

Chapter IX. Male Oral Anal Scxualily 

Chapter X.Female Technique for Satisfying the Malr 

Chapter XI . Male Technique for Satisfying the Female 

L hapter XII. Sexual Intercourse During 

Mrnslralton and Pregnancy 
Chapter XIII Satisfying Substitutes 

Chapter XIV .. Sexual Intercourse for the Old. 

Ill and Handicapped 

Chapter XV..Compiling Your Own Handbook 


We venture 10 suggest lli.il vety lew Oilier lunik» ollei the 
complete COvgrefr ol the. migle volume I lie above table ol 
mttrtk but suggests the soip* of what is otleicd E.u-h chaptci 
is t model of deiity. ot down ttv-eailli language which lakes you 
intently to the heart ot llic nutlet This book way not wnilen 
•or the professional although we lulls expect that 111 . 0 is 
professionals will insist upon having a copy ol Hus book m a 
nionuncnt pout ion on then bookxhclves. 

Those who are conudeting mainsgc will want a copy ol ihu 
hook. Those who are married and are just beginning to liml s 
certain tedium in their connubial bed wdl want to seek hcic lot 
vital answers to their problem Those who aie ill. old. 01 
handicapped wdl icalue that then *x life need not he the 
gnawing, frustrating problem it now seems to be 


S. POST OFFICE ORDERS 



ms 11 novr m v it » ■ .... . », ■ w ,. p 

Jx'gl ul Id’ 1 * It" a si ♦•••«» Mil' htHik tof ' ,« « 1 | «P a •• 

l ‘du» tor et llm bjy long bff 1 rdtd .n «> u I .r .. . awe, • 

uu»ad|te»(mfi»l Mr ltd (h a f'steto w.M be <»f .miwgrtr a 1 .e . ifniuu 4 ■ * <*■ *. 

w>*m*n T * Hiwinai i>m of i-or s>racr>s% and •• t*«r l* tb •< fu*e .•* tl>.a ma'sri 
Ksm> 4 tar rukf lint armplr Uig'gfiif *rna , 3 fu|t mtfg U a >1 Ojgi • . jpw ,j* "TV 
PMOTCX.M APNtC MANlAl OPSIXI'Al iNltBfOlfttt Head .« li«.r .op • 
>ead tl If jIipi reading IE t hsiui >>% tl.» n*»l irri fo»r i M , , n yuo 1 alrdga .»« ar 
tl yajet and v«*ur p«iti«t an IMsl rnfovng nr» l»e.«J.i» 4 m < >«. rtf 'rnunr a 
pkatuie simply seluin li.r book I »f 1 a pc Ait) T ,..J» pv Mae p taf ta! 
iitmcdirirlv tflundcd to'igt . utr'd he *at»f» IhM fhgt > , | ,vt •• >•!»»• y «u sv m ► 
ihc ff» ro*»mftm tl lakes in fill util a* J m«.i the • m If a< it 

<np«i(ladl pan of >t»ur l*ff you i*w« • • v tatar • 4 «um* tr« rcr-tci 'a. * 

adtatfagr «• • • P< t pwMtrn t h>M>lt «if erx.i*: ki'iriwie.'c frstf We' ■ -Ute*' A pa, 

paid tepty ft vflxjpf . rnjnvrd lol yowt . ortvf stsCfc' t. pfpscr »uts a 

lf».«g col »uair( hr,r,i4 tf >i»u gir !vut.U\f.! I » tfga* tm.i nr«i 

iclHMtfd wtilitsui «4tKtlH* .H delay' Ptfa* t 'dci (lade, h ' n»as at ’ or te.'r W 

hr glad that y«iu did’ 



• FIRST EDITION 

spec iaC*o 
Limit mi nit 


1 l»c HjiuUi price of “T»If PHOTOC.R \IMIfC MWIJAL i 
SEXUAL INTERlOl KSE .s SI h .« *».^ ,„,. e 
Kx)k iiori’L lliriMigtiout llit iuunir> ji»d injnv mill »ixLi An 
jic Kiting lh in txK>k for To ilu* pL. pie ub'i.i umhlc t«» 

jdvan(«gc ol um special pre publiCdii.*»» «*i r* w« a 

making this *>u\f I dinon Spev ij| Offer !»*• j linnetl ' r?br t*»i 
Von nuv piUkhaac “Il»e Phulographu Mjnu.il Or VbiijI Ii u 
c»urK" vkdli Mjndsf'mc Kivur Hindini !•»» «»niv |*i ( nd ' 
h»i a lnnilcd itinr <»nlv 1 hi\ sprojl ofto may mo K 
•igiin' Vmi nuy luvc one chance and •»..»• ahjnvf »•!-»> »o u 
jdvjntjgc ot thib iicmendi'U' oiler Plrjs. order totLu* WLp li» 
hot*kv m bt«H'k lor immediate bhipnum f)ur n «fH*\ ► 4 , 
yiurantec ol course \iill applies’ 



•Pngcs Printed On I he f best llrayy \bnv;hl Purr v>hiir *!•* 

And High (*l«m ( njmrlrd Paper’ 

• Handsonu Kivar liindmg (Special IMu\c Itsnslmg Al 
Avalable) 

•Over ISO Actual PhocogriphN In Pla*‘k A VAh»ip \nd 111 P f s4o 

• 40 T ull Page Photo* K 16 Full Page I ull ( nlov hmiux’ 

VIM MI»ST at Ob fH FHI 41.a or 21 Vi %*% loom# a 

No hook« toill i« SAtfMHc! |u l t.Muuwd Mmnn’ 

USE ENCLOSED ORDER IORM VXD fOSf yt.l P\|. 
LNVELtM’F 

(C O l) Orders \ccrpled Bui Must Br St * tkMip.viis J Kb A ' 

• K poaif \ 

r - --* ------- 

■ PENT H I'OCMY lAH PO H'V IV 

(•iBttel I • itisal • Igimi hew Vial lie I'iIUJ 


(aniiMMeu 

fl*>a« iisah me te% jrleu m»i*4 >■■■■-> . i luf • h ' i.A 

MANUAL li» \# XUAL »N I f »»r« »* Hf,» 

1 Aayulas Fauketn M»e%denenw Knm limdlrxy V* I’" 

1 0 # 4 e»a I dtlsoer 0 .>h)it#.Ty,.*ei i -miFwai.^ i i»wViiMnul'. «M 

, I hare emlo»ii I --- - ^ jCg 4 < | ] lhask f Mungy On * 

j - | I havr aevc*t>and i»«iso*«l l’>a«aa a>it I Of> 

I uisrta* xiattel ih»t if I arts not rxxmfti. ta'y utiiii'K I roay teiu' < i*«a hte* wi 1 
d«y< alia* I reifte* si IsH an sminmeft.iir laE.rvd id the in.rfbM gd-g 
I hartoy ••y*ra«»ni Ihgt I aid o«nt ||>* a^ ul .* I «•«i nmi l • «.• 
eWbCl bmlotm 


I’rml h»me 
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:ACK, 8. WHITE PHOTOGRAPHS 
BITjfER MARITAj^^PJ^ER.ITW 


SEXUAL KNOWUEDGI 
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imagine, vouBsetftabMsis'rE^ 

ajaBATlSFYING ydcflJME|q5^WNEir|tefli* 
fj'' HtH QR.VOUWyMLbafc^l^^gft^pd 


.•THIS IS not a.L.QNG^ wiNDED# 

; >*, BOO»V.O?pU^THEpaYjBi 


BOOK 


MAIN 


Thu book has one mam purpose. to teach you ho** 
derive the utmost pleasure, excitement sentati 
ecstasy and satisfaction from sexual intercourse It 
definitely NOT written for (mrson . seek ing cheap thr 
or those soektnq to' oqle at pictures of persons eng . 1 
in sflxu.it intercourse 1 


m 


H 


RUR 


ONE 













































A BREAKIHRO.Uf 

[tilRPm 


No doth, no drawing*, no illustrations, no pencil 
sketch*, no partially obscured over printed photo 
graphs, no tracings where one sheet must be placed 
upon another, no men and women wearing skin tights, 
no tricks where men and women appear in the photo 
graphs separately! Now, (or educational purposes only, 
over 100 coital positions are clearly photographed lor 
instruction purposes in over 150 large clear photographs 
of a real living nude man and a real living nude woman, 
a mwrwd couple, together engaged in saxual intercourse 
positions with accompanying descriptive text in the 
most sophisticat'd modern and up-to-date sex manual 
ever published I 


•. , AVAILABLE FOB THE 

V^.TIME \Q T HE' AOJJLl^ GENERAL PUBLIC! 


Thu brand new just published giant compendium *d s- y von w dl 
find one of the moxt mintmaiivc t*du*atmn.d u.sinutivc 
v vx -opening and mind clc mug icsual nunuaix mat you h.iv«* ever 
seen a read. It offers tin lunkest. clearest most detailed and 
explicit information through *ords and actual photocuphs on 
“HOW TO ENGAGE IN SEXUAL INTEKCOUKSI th .1 hu 
probably ever been written' Over 100 coital positions aie 1 1 .ii»K lv 
described in platr. language .md photographed in ovci I SOL 111 
COLOR AND BLACK A WHITE DETAILEP PHOTOS’ 


: A WHITE DETAILEP PHOTOS’ 


- THERE HAS NEVER BEEN, 
< ? A BOO^UKE.THIS BEFORE 


Many wdl call “THE PHOKK.RAPIIH MANUAI OK SEXUAI 

INTERCOURSE" America's First Sex i nurse Mecutiw l«*i von 
and your wife, that is ex icily wind it can Ik* A step h\ •• T 
specific count in words and clear concise photographs ol how to 
engage in the many forms of physical love and sexual mteicouise 1 
It can tum dull confused routine “quickie* sex into exciting 
sexual episodes which continue to improve each tune and piovidc 
far greater degrees of pleasute and Mtisfaction then you or your 
wife ever thought posuhle’ 

Here it last, fie the teclunqiii • winch can Handout, the o ileuf's 
apathy and boredom ol the inaidal act into .1 s< **icx ol 
tnvtflOtatmg icf.esh.ng. Iitllilhftft expcncitccs e.i. Ii moir 

thiAing than the last 1 

The Photographic Manual (H Sexu.d littcK<miv will *•-.»« h von 
tttp by step, in minute .leta.I, each touch. ca» l* movement. »\ich 
khs. each aensitive aua ol the body, each technique available to 
you for pving you* male and yourself new heights id sexual 
enjoyment and contentment Mine, in laci, than you ever 
thought possible' 

NOW! Learn ftom down to earth solid straight no-punches pulled 
plain language facts and over I ^0 clear educational I ull Color jml 
Black and While photographs the unusualls helplul taels you 
should know about the mans varied aspects ol sexual mteicouise' 


> ( 4toVERj,150VFULL^jCOi:bR AN 

u3k>. sffow wgp W 


Now t.*i the fir • tune in < •• M ‘k •• s 

eye*, in laige lull • ol»»i and I t • k .»•■ * * •'* a • ;*«*• »l• •%-»j 

the best positions to use to a "• ! v.um . ' .pc* r P° - 

sensual effects' 

• Discover the positions that narrows the vaginal op 
mg, giving the man more stimulation' 

• Learn the position that automatically hirces 
woman’s thighs to add to ixmite UiinulatHm' 

• Discover the i>oiittom wliirh most sltrertly excite 
clitoris! 

• Find out what position holds tiro male oiyan a’ 
climax, preventing rapid contraction ol the organ! 
•Learn the position that allows the penis to penetrate 
the neck ol the uterus while at the same time provid. 
even more aensation from the caressing toin+i ot • 
scrotum moving upon the woman 1 

• leant the position that hokis a partial erection nt 
fiimly' 


















PH'OTiOGFfAPHIC.MANU'A 


By.CtRBvO'Connor #t.I ntrofluct.on By 


(HI «'* 

rhclTwimifap** 

llarwailtf 
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NOW AVAILABLE FOR THE FIRST TIKI ANWIHFI 


llll! 


AMERICAS FIRST COi IRinT. SEX COURSE IN ONE VOLU 


£>C PAGES'-.0VEfT>U5Q,A< TWAL mOTQflltePirfigfifcgl 

I oWjftf^i -wti>agsJ iUMPU 'Aflkflapi r -*H 


PENT P NOW FOR THE . IRS'. TIME. 1 HE MYSTERY OF SEX IS UNLOCKfU TH? 
H "' M THE AlO OF OVER 150 ACTUAL PHOTOGRAPHS OF A LIVE MAN , 
LIVE WOMAN TOGETHER ENGAGED IN SEXUAL INTERCOURS! POSi 
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No one i* bom with knowledge of how to engage in Sexual Intercourse' I low then is one lo I* .hi* 

The schools. up until at least very recently, have completely and purposely ignored sex education Ask a school pruii 'p.d < 
School board official and he will v»y “W. leave that instruction to parents ” Ask a parent if he or she is learhiiif sex education t 
tlieu children and ><>u may hear ’Don’t worry, she has tunc ’ or “lie’ll learn’’ of “Ask Ins father. that s his job 1 And 
the parents lad. white is sexual instruction and knowledge tc» be obtained' 1 Would you say the school yard or hall, the *t ...p, th 
candy Mure or hack alley * Much of our youth has been forced to pick up hits here and pieces there 1 They are lor ed t.».»veihctf 
stuiy of aomcones sexual • xpcrt-mic Sneak u look at h lew pornographic picture la* ten to a lew line JtoppeJ m \ r .•♦tio- 
picture t rsten t«• I V , mod.am* subtle |ok> \nd .iInivc all sh ill we allow •mii youth to hear every old wnc i de every nnliur> 

every rtfiaconccplion. .vciy l.dla.y \nd then shall we pat omselves on the hack lot we hast* pfolr. led inorahly Wr hav> 
protected out society Irom nlormuhon on sexual interi ouiv 1 Njturally on file day •■ni in»n "i daughiei is imrriol bv rot” 
miraculous happen mg. ’hey will have the wi dduig eemnonv with a complete. accurate hioad knowledge «>t vs Niumc .rands' 
l jke credit for flits kn ml.-dgr N. cue M-euix to know Imw our newly in.im. d couple It r. ..blamed sexual km*w|edg.- llnt.nl n 
« ne knows Ik our ucwlv ni'iind (.tuple has ohl,lined s soil knowledge t lei iis il 1 hope th.it out mytluial • mple has attack ■ 
playing cards with 'hem not m iav* 

And how about nun tied couples’ IVihaps they me not completely ulhliol with then sex hi*’ l*-*h. , |- ■ snjl unluj runets 

disturbing them iml • oiUl in time break up ihcu luaiine WK u* should thev turn ’ So »ta' uim appun-s r* vorTVltniig priva' 

something pervmd •••in thru** cm. p**rsop diH-s not •juitklv re\(‘.d to amUhei h I i m.i"i laxcs a p sou remains siler 
iePlains unhappy and i lt.-n U it im* cent hyslandeis are Inut .• i test'*« 

DOES AMfcRK A M I D A I’llOlOi.K M'lIIC \l * \ II I I.'SI K A 11 D Sk X MAM \l .'* I In d.v* .• tar. is nifastu' !’«« nuiit 
picgn cy real i*s highest Vvrl (lui rr otal mytitution. are doing a thriving biivith ss Vdiillov •« e.ns to he th number <ne top 
in our books and niagi.’ine. and 0111 movie theatre ai showing |> hran uni hoiiHrwxual • aim.s t* 'red bonv DOI 

vMkKK \ NEED A HIOlCHjRAPHK \l I V II l.lMK A II D SI-X MAM M. we ask nam* Ke il.ml v m • t del.mt. lv yes a. 

we have published one • ■ r the adult general public* 

ARk 1 Ilk PMOIOt.R AMIS l»| A MAN \ M) Wt»M AN I M. U*l.l> IN SI M \l IM 1IU Ol KSl R» Ml > M< ISMtIY 1 
We say ves hecau <• *t has alw ly s been and it will dw.ivs he true that a picture is w-utb a ih. iis.ind words' 

Ask any educator .md ic w.li fell you rh.it plioioer.iphs. drawings mil illustrations are indrspensiblr aids to If.unmj, »n ju 
about any and al! \id i ’ . lu I ret. many times the text revolve around the pictures Wordy or test alone an otren nuclear to 
icsdcr. Me or she ha to menlalU visudi/e what tin* v .ids an describing which unloitunately mam ol us cannot d. well 
accurately (Hit | .up«*se m pu p.nlir)* tin. ho.-k . not itfi • oidiiv. m l lo make point*. *t udounati.m f.a/y oi mn I. »i ' tm | mpose 

to pci inhumation idea md op»,iH.f>% . ' t.« »ti. I reader so that Ihc reader inav r v. dilate them amt .m nr to h»s • »in .-w 

*nni hixions We le. | il. .1 to puMish out hook 11)1 ItlOlfH.II \IMIK MAM t M. Of Sl.Xt \l IN f I !!« Ol US! «Mih.-u 
photograph would he . .tiv ivltetooiu nailci an.I/would i ouIiim’ rather llien eidiglrteu them 

Till 1*11011 n .11 \ 1*1 III M AM 1 \l Ol SI yl vH iMIKtnlKSI is avail able to you il >mi *te an idult over the »ge ol . 
vcary It W'as not wnllrn ’.ai hegiuneis oi limit. ik ill nigh miuli of llu* mlorinafion it ...ul uiis w> uld hr t niiul uift"l I , an ad' 

who has the sduhty ok fr nlmig the vun k od mn |hi. emed this hook was d. uuud lea. h men md women even w.r 

YCin i*l sexual CX|H*ik-u» e,what they tvejlici'ri doing wtong and what they coiikl and shcnhl do !»' grvi th ti instr m-w v»u 

pleasures, t *mplete sexual xa isl.n li.*n ^n.l||.. n/prrJ then mate in new love devothni and happim •• 

Ttie following hit*i• w ill giVr y\m jjIdJion jt d.' ills .u» the coulenis «»l the In* A W« have dso cm lo* d an ord*u h'nn !• 
your convene nee 1 r 

We urggest that yoi.xinlci a copy o* ‘llfl HI OPH.K APIIK MANUAL Ok SkMM INI kki ODKSI ” read ,t J ow it t 
your doctor decide that it d»As nht deserve a permanent place on your bookshelf, simply return it lor an u nine dial 

refund of yc»fi money V* as simple as that Ihn xpcricme has shown us that il we oiler a pi«.duct of value tiHl ment. we won 
get many itlJir.s N ou havr ibsolutdy no!hu»Jto lov ami a great deal of knowledge and happiness « »gain 

pr AH H M»>OK5i INC T t> BOX 1S r » r » With rnv savuerc periorul good withe 


* 
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RQ. Box 1555, 

Grand Central Station, 
New York. NY 10017 
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UNITED STATES GOVERNMENT 


Memorandum • 


POST OFFICE DEPARTMENT 


SUBJECT: Prohibitory Order. 


Date J ,r.f* k, 1959 


FROM. Postmaster - Hampton, J. C. 2f>2l* 



TO Postmaster 

-olumbia, S. C. 2992)* 


IN REPLY 
REFER TO 


YOUR REFERENCE: 


P O. CL 1 


Attached is a copy of Prohibitory Order (pf'.n Form 21 .^ 2 ) dated 
March 26, 1969 filed on behalf of Rev. H. 9. Griffis, Rt 1, .>ox h, 
Hampton, 3. 0. 2992H. This order directed l'.UT-k Jiookr, inc., 
nox 15'!>5, irand Central station, Hew York, n. Y. 10017 not to raii 
any further} literature Rev. irifiis. 

Mr. ./riffis has received another piece of mail from P3Jf-R Hooks, 
inc» and has dated and initialed each it*n inclosed in the envelope 
in order that he may identify it in the future if required to do so. 
ihatpiece of mail and the contents of the envelope in beinp sent to 
you for wnatever action deemed necessary. 

Rev. Griffis .13 very coieerned about this type of literature in 
the mails and ofters his assistance and cooperation in tryinr to rid 

the mails of it. 


"Cecil K. i'iason, Postmaster 


co Rev. il. W. Griffis 
Rt. 1, box b 
Hampton, 3. C. 29921* 


V 


696a 


CERTIFIED COPIES OF U. S. 


POST OFFICE ORDERS 


rotr write »ir»«i«iiiir 
orr,n»i susirins 


r * NW.J-T u*- to 1*010 


-r 

r; i 


Brl TVtf. .c rnrr 


V ‘'" ‘ 


A av a 

WAAi^ 


J\ ST RUCTIONS Show mmr ar d bcl« >* r JTTIT 

in»imction* c*n «ibtr »iJc where ai j’!ic*bl* 
M M'ten Hummed *tid% at(J«b and bold ft mm to b*«k 
ui 4im V hml froni of ariiwlr Kf /b’lN 

HI CHIP I’ H EQDtSltP . ___ 

NAMt OF SfND£K 


F“- 


RETURN 

TO 


Fer 




E 

t 
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/ 


'J > 


INSTRUCTIONS TO DELIVERING CMPLOYLE 

n Sho/> to wtiom, date m3 |—] Oeliver ONIY 

address when dtlireted I_i to adtimsoe 

( iJdittnn.il < fhtrgc' tctutrcJ fnr tl’tsc •« > i nrQ_ 


RECEIPT 

Hccciied the nutnbereil m in lr described below. 


PtCISUMO NO. 

_ i n .v l 

CtRIlfltO NO 


INtil'PIO NO. 


r«It DUIVfRED 

t 



StCNAUIRf OP NAMt Oi AIORISSU *>i h/itUJn) 

'ey,f 

/-£-&*■ 1 >-■ - 

Siy»AtuM.O>-ADOSC«tl S UtflY. If ANr 




WHERE blllVCRIO ( only if mantad) 


04 - 16 -Tl-W 10 
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POST OFFICE DEPARTMENT 
PROHIBITORY ORDER 

In the Matter of 

Pl&T-fl - 

Mailer 

Box 1555, Grand Control Station_ 


goo York, 1. T. 10CQ.7 

and agents or assigns 


PROHIBITORY ORDER 


NO_ 


1322 


WHEREAS, we were furnished a mailing piece containing advertising mattei which you mailed or 

all ied to be mailed to 

H. C,- Orlfflo _ __ 

(TV.ime of Adtln-ssee) 

Rt , 1, BOX 6, Roopton, S. C. 29924 _ _ . ___ — . 

(Address ) 

«ind 


WHEREAS, said addressee has determined your advertisement to be a pandering advertisem ent ottei 
mg for sale erotically arousing or sexually provocative matter, and 

WHEREAS, said addressee has requested the issuance of an older pursuant to the provisions of Title 
\i\ u c c,>de. -100‘t. a copy of which law is printed on the reverse side hereof, directing you and yout 
agents or assigns, to refrain trom making anv further mailings to him 




.i o U'ihn 


PlWr pul’s"""""""" cited statute, you7yout agents and assigns, are hereby ordered- 
v l) To refrain from any further mailings to the following parties at the indicated address, or intended 
for the indicated address by any variation of addressee designation, such as, but not limited to, occupant, 
householder, resident, boxholder. postal patron, rural route boxholder. and local, effective on the 30th 
calendar day after receipt of this order 


W» Q. Grlffl* 


ADDRI SS 


Rt. 1, B»x 8 


ftnpton_ 

I City 


( Sfreef ) 

3.C. _ 29924 

(State) iZfP Code) 

tj) To immediately delete the above-named parties from all mailing lists owned or controlled bv you 
or your agents or assigns. 

tJ) To immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
lists bearing the names of the parties mentioned above. 


I POSTMARK| 

Dated Kkreh 26, 1969 



Cfi 

«-.C vO ro 

S5V » is, 


V 


O-s 


»)?. 

sV 


POD Form cj 

May 1%8 


- J, -¥» 


Postmaster 


City 29301- Z j p CcxU . 

V fits* 

Sapt. Offic* ^rvlc** 



0 
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PUBLIC LAW 90-206 December 16, 1967 

Prohibition of pandering advertisements in the mails 

“(a) Whoever for himself, or by his agents or assigns, nails 
or causes to be mailed any pandering advertisement which oilers 
for sale matter which the addressee in his sole discretion believes 
to be erotically arousing or sexually provocative shall be subject 
to an order of the Postmaster General to refrain from furthei 
mailings of such materia!; to designated addressees thereof 
“(hi Upon receipt of notice from ail addressee that he has 
received such mail matter, determined by the addressee in hi>- 
sole discretion to be of the character described in substation 
fa) of this section, the ! stmaster General shall issue an . ider 
if requested bv the dd: ssee to the send a thereot due. ling 
the sender and his agent >t assigns i. refrain from further mn. 
ings to the named addressees 

“(c) The order of 'he Postmaster General shall c xpu s!y 
prohibit the sender ..rid his agents or assigns from making any 
further mailing; to the designated addressees, effective on the 
thirtieth calendar day af'.ei receipt of thi order The order of 
the Postmaster General shall also direct the stndei and hr. 

• gents or assigns to delete immediately tin n lines of the des 
ign.ded addressees from all mailing lists owned or controlled 
by the sender or ins agent or assigns and. further shall prohibit 
the sender and bis agen's 01 assigns from 'he sale rental ex 
change, or other transaction involving mailing lisls bearing the 
names of the designated addressees 

“(d) Whenever the Postmaster General believes that the send, 
or anyone acting, on his behalf has violate I ot is vinlatinj the 
ordei given under this action. he shall ,erve upon the and 
er by registered or certified m.a! a complaint stating the rea 
sons for his belief and request that any response thereto be 
filed in writing with the Postmaster General within fdleen days 
after the date of such s -rvu e If the Postmaster General alter 
appropriate hearing it requested by the sender, and without .. 
healing it uch a hearing is not requested, thereafter determine 
that the order gicc-n has been oi is being c.olated, lie is autluu 
i/ed to request the Attorney General to make application, and 
the Attorney General is authorized to make nppiu ation to a 
district couit ot the United States foi an order directing < om 
plemce with such notice. 

“(e) Any district court of the United States within the mris 
diction of which any mail mattci shall h.ive been sent or received 
in violation of the order provided for by tin- section shall have 
jurisdiction, upon apptic ilion by the Attorney'General, to i sue 
an ordei commending compliance with su. h notice l':nlure to 
observes such order may he punished In th- couit , mlenipt 
thereof 

“(f| Receipt of mall matter tliutc days or more aft. ’hi !t. 
live date of the oidei provided lor by this .ecticm slu.ll co ai< 
a rebuttable presumption that such mail is sent atter ;ui It 
effective date 

“(g) Upon request of any addressee, the order ot the Post 
master General shall include the names ot any of his minor 
children who have not attained their nineteenth birthdav and 
who reside with the addressee 

“(h) The provisions of subchapter 11 ot chapter ' uelnting 
to administrative procediue) and chapter 7 ^relating to judicial 
review) of part I ot title 5. United States Code, shall not npplv 
to any provisions of this section. 

"( 1 ) For the purpos *s of tins sectic 
“t 1) mail matter, d,reeled to a spec iddress coveted in 
the Older of the postmaster General, w *" ut designation of a 
specific addressee thereon, shall he considered as addressed 
In ’b; person named in the Postmaster General's order, and 
“(2) the ten.' ‘children’ inc ludes natuia! children slept hil 
dren. adopted children, and ■ hildien who are wards ol or in 
custodv of the addressee oi who .ire living will) such add 
ressee in a regular parent child relationship.” 
lb) The table of contents of c hapter 51 of l itle .V) United States 
Code, is amended bv adding at the end thereof- 
*'400** Prohibition i f p.irwR-rirttf .•.• v i-rii*. m the •• nl* * 

SKi 302 The provisions ot this title shall become eftertive 
on the one hundred and twentieth day after the date of enactment 
of this Act. 




Effective Date: 4-15-68. 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE .MAILS 


I. 


H. '>ri ffxe 

IPrint) 


. addressee XUDQU 


.•XAXXXlttXSdJJlCnr v't of th. ■ enclosed mailing trom 

Ortrnc onu-al station, New York, N. 

Sr a pandering advertisement which offers for sale erotically arousing or sexually pro mi, ti i \ • matte; 

Accordingly, under the provisions of Title .14, United States Cod, Kill 1 ) 1 inquest that tin- ,1 oe 
named mailer, and his |its| agents or assigns, he directed to tefiatn hum making an\ turthei in.,,|in 
to me |as well as to rti\ helow- listed minor children residing with me who have not attained then am, 
teonth birthday | 


fteut-Af "Quna # jJic. 0. ocx 

I Print) 


10017 


. i onsidei this mailing t, 


Siena!,lie 


Date 


Street 

City State ' ZIP Code 


NAMES OF CHILDREN 


FIRTH DATE 


NOTE I his notice must he accompanied by the objectionable advertisement and the envelope, 01 otliei 
mailing wrapper, in which the advertisement was received. 


POD Form 

May 1468 


2150 
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NOW AVAILABLE FOR THE FIRST TIME ANYWHEREl 


■v ti 





PHOTOGRAPHIC MANUAL 

SEXUAL INTERCOURSE 

AMERICA S FIRST CON*nXTE SEX COURSE ' IN ONE VOLUME! 

NOW FOR THF FIRST TIMt. THF MYSTERY OF SEX IS UNLOCKED THROUGH 
THE AID OF OVER 150 ACTUAL PHO TOGHAPHS OF A LIVE MAN AND A LIVI 
^ WOMAN TOGETHER ENGAGED IN SEXUAL INTERCOURSE POSITIONS' 

DOES AMERICA NEED A 


PHOTOGRAPHICALLY IILUSTRATE 0 s$EXlMMUM 1 ***&> - A 


PENT R ROOKS INC. P.O BOX Vibb. <.HAN!) Cl NTKAL STA I ION NIW VuHK.'v V lOu I 

lAeai Sir, 

No one 1.1 horn with knowledge ol liow In engayt in Sexual Inn l.iuiv' Mow the* a ..m t* lean/’ 

The schools up until ji fcjsi veiy recently, have tompleltlv ♦» »l purpo^-iv ignoicd **. education Ask • wfn-i| pnuci^wd or 
v.hiM>l hoard otlmai and In va til sjy ' Wc leave ilui mxiim immi to patents Ask .1 pao-m il he 01 xlu* is teaching vex -dm item to 
then children .ind'ynu may hear "Don't mmy. she Iijs iiiiic an Iff II learn * >u "Ask Intl.iiliri.lhii tos p*h* * Ami if 
the parents (ail. when* is scxu.il unmet ton and knowledge lo he obtained' Would y> >u *a\ ll.c It >• »l \ n d « 1 ItalJ t»>- t op thr 
v .indy Store or hack alley * Much of oui youth lias hcv11 l.u»eil |.«pi«k up hils line and pieces there* lit > an* !•■•»! vorheai • 
story ol someones sexual experience Sneak j look al a lew pomogiaphi- pnline* la\l«t» 1 tew hue* do pprd in . iolitM. 
picture listen to I V’ U'HI ■dull subtle p*krv Anti «Ih»vc jII .lull w>* allow oui \ .nth t » hr.n rv,i -Id wives 1 dc • •v^ry uutpjlh. 
every mistoncepimu even I iII.kn And IIk*ii. shall we pal hiiiv Ki n on th- h i« k N wt lax- piote. led iiHu dily ’ W hove 
protected our society lo in mioiitMlint «>u vxu.il udricouisi ’ Naturally. *n tin djy • n x»»n .1 dau}'hi<*i niarre il b "•intt 
miraculous happening, tt . v will have (Ik wedding .eietnon> «ith a .o tuple ic .iuiiuu hi ••ad know lodge ol *.» N *.e .find* to 
lake credit for this knowledge No one semis to kn"w h* w *111 n< vtly man ml . ouplr h ., t'anml ^tiul kn- viejgr i In in. t, m. 
t»nc knows IF our ittwlv manual voiiplt lias idifai.,• .t vx»;al know I. lye i I ei • ill ln>|x •!• jt .-01 mylhit d j>upk ha* a detk l»I 
pitying ciids Willi llieui pr.t ui t av* 

And how about iujm ml ouplrs 7 Pcihips lluv ao ••• *1 •omphi. lv xalislK-tl with then r ; 1 • p ihap i • x ...I null •ppincsatf 
disturbing them and would in lime hieak ip their 111.111 i.iy*w Wh. ■• should !h» v liim' *>• >nl .int.ipptues m metlu *■ j 1 ivttr 
something personal Mime thing one jier.* n .toes not ipiitklv o v« .d ♦«• annth.-i In Ini ufn. .*«. * < -n 1 meins «ilen> 

trmains unhappy. and ol ten maii> •• »ii«m< i . bystanders aic Itml a.aie nil 

DOES AMI Kit A Ml I) \ mOMM.KAPIIK All Y It I IJSI K\l I I) S» V M\M Al ’ I tie divoo e • .1 • e .n.u in ’ 
pregnancy is it it* login I level t hu nunl.l lustitulioiis an doing .1 tiuivmg htiviue . Adultery seems |i he tt»c 1 timber "ir lopi. 
m our buoks and iiiaga/uies and oui movie lliralt we sliowmg kshun and lioul* sexual h atuics to pa. k. d liuuvs l*OrS 
AMtRH A N 6 fl> \ I'HOIOt.WMMIK \ II > II I l S I H \ III > St \ M \ M VI vs. tHuik vev. in dehfittt! >es and 

we have published one lor the adult genti d puhliw 1 

ARF THt l*HOI (M,R \PMS OF A M\N \NI) WOMAN I M.Af.l I > IN SI M'M INI I H< ol KS» Kh Al l.N M t I VS\Ry ? 

Wc say yes because it lias always hwen and it will always he true that a picture is woith a thousand word* 

Ask any educaltic and tie wdl tell von ilut phtilogupli thawings and lilusttatMuis are nidi .<•• mil tr aid 1 irjooi.g ui )vjsy 
about any and all suh|e. f In I.ki many nines thr text iev«*lvt s .iiotind the pi. lures Vk .ids. r t.-. alone are • 1 < at lo the 

reader, lie or sf»e has to tneniallv vistiah/e what the woids ue destiihing vvlw.li tin I • 11111. airly ttiauv ol <41111 w.*fl or 

accurately. Our puipov in pr«|»aniiithiN b. .*k i\ nut in . miine not to make p<inl \ id 01 m thou to/ »t w • u t», i> up *ae is 
to get information, ideas and opmtniis a* toss to the ieadei .•» iliat the leadct mas > v d.ia''- it., and .«. 1.»*• t» sn *.ci own 
conclusions. We iecl that !•• puldidi •■ui book HU I’t It tltH.lt API 114 M\NtJA! <M v S\tJ\l INIIF*t»l I'.SI without 
photographs would he .1 d> ivne loom u a tiers and w cult I. onln ••• lather then eidight.■> them 

THl PIIOrOfiK \nm MANUAI OF SI M AI IMHO Ot l<SI •* .v available lo V. .1 v.M, 11 e un adult ove. ||»- a,. .< :i 
seats It was not wntlen lo» hegunc rs .*1 uuimi ••»«•tiffs uiu. h 0! the iiiloifnatioii u . mams would he l<*ui»d irrlid t>v an ■dull 
who has thr losponsdnhi v ol le.i» lung III* voting »»r ut> «|k*i .• nerd I In % hook w.tsth igu< .1 to n* t .*».*» .1. « »»*mrn -wn with 

year# ut sesiial Cspeneuce.wh •• tliey in.p liave he« n doing w ...ng and what tiny* onItl iihI i. .old I . , ,»a il.. u mail .r u «ctib. 

pleasures . omplel. . vual *lisla. l»o|» .lilt! l«« inspu. 1 It* •* m il« l«» u. w h»ve. th votion 1 id h,.| p.m v* 

the I olio v lue bo'ihnir will i'ivi Vo«t iddiliou.il thlaik .-n ih< • onlenlv ol ilu h. W. hive «k< •o.b.^ti 111 ••• Jri form (m 

> tHlf t OUVCtUCUiC 

Wc auggest lint sou Old I I copy ol fill l*MOI(H*K APIIIC MANUAI Ol SIM \l INIIKMMKSl „ 4 d t J,.aa it U' 
vour d'Kloi and d von decidr that it docs not descivr j perm, incut pUct a virtu book shell, simply return it lor an unmrdiAle 
refund'd yout money lisa* ample as that Oui expem ..*r lias sli-wti us that il we oiler a piodu. I ol value and instil, wr wiuy't 
get many ret urns A *u have ahudutely noth mu »*»low and 1 e.ejl dt aKl V now ledge ai-ti I* >1 pne#s b • gam 


(his book i liinot ;i*-w hi oi l lined in mv b«a»k sl.ne *r from • . <ah • in.iu 
order firm It »x |»i .*.»!• . at.a die* :» th ■ j o.|.»in| .. » IN m K h 'ksln. 


W nh mv iiiucie g A.*d w >sh«t 


V 










T *?w *WT W IT! WITH OUR SPECIAL MONEY BACK GUARANTEE! 


Nonet TO ADDRESSEE 


THE PHOTOGRAPHIC MANUAL OF SEXUAL 

•SPECIAL PRE PUBLICATION PRICE - ONLY S9.98 (L 

Pleas# rhe 'V appropriate boa! 

v>»p book and place my name on your mail 109 list. 

I ..m not ordering at this time but place my name on your marling list. 
Remove my name from your mailing list 

Print Name . 

Address.. 

C» f V . State. 2 ip 

I hereby represent that I am over me an* of 21 years 

signature 


PENT-R BOOKS INC 
P.0 Box 1555 
Grand Central Station 
New York. N.Y. 10017 


Gentlemen 


29924 


CE’ITIL’IED COPIER 01’ U. R . POR 
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I DEFENDANT'S NOTICE OF CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

---- x 


UNITED STATES OF AMERICA, 

Plaintiff, 


NOTICE OF CROSS 
MOTION. 


against 


PENT-R-BOOKS, INC., 

Defendant. 


x 


Docket No.72 C 586 


The defendant upon the annexed affidavits, cross¬ 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the cale.. a>* upon a further showing of a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 


issued in this case. 









V 
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DEFENDANT'S NOTICE OF CROSS-MOTION 


4. To grant such other, further and different 
relief as to the Court may seem just and proper in the 

premises. 


SIGNED 



HERBERT MONTE LEVY 
Attorney for Defendant 
295 Madison Avenue. 

New York, New York 10017 
689-2220 


d 


<9 

_ 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S ^KOSS- 
MOTION. 


UNITED STATES DISTRICT COURT 
DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 

-against- 

PENT-R-BOOKS, INC., 

Defendant, 


ANSl.'i: l 1 TNG AIT I DAVIT 
OF HERBERT MONTE 
LEVY, Esq. 

Pocket ii 1 2 C 586 


STATE OF NEW YORK) 

• €' C* • 

• a a • • 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sworn, depones and 

says that: 

I am and at all tines hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT-R-BOOKS, INC. This affidavit is submitted in 
opposition to 'he. Government's motion for summary judgment, 
and in support of our cross-notion for summary judgment. 

I am personally and fully familiar with all the facts set 
for eh herein. 

At the outset, I note that this case is thoroughly 
moot, and that there is no case or controversy presently 

pending before this Court; any order entered by this Court: 


enforcing the prohibitory order (hereinafter sometimes PO) 
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would be a useless order. As shown by the annexed affidavit 
of RICHARD E. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible — and more so — using every 
ossible available computer technology, to insure that 
second mailings ace not made to persons in regard to whom 
PvV s have been issued. Indeed, I myself have asked the Justice 
Department ropre .entatives whom I net with on this case on 
September 26, i'J/J in Washington D.C. — Messrs. Schiffer 
,mtl Cogbil -- whether they had any suggestions as to how 
my client night take any better precaution to insu e ag linst 
violations, and they wore silent on this score. Nor has 
the Assistant Uni ted States Attorney in charge of this case 
locally, Lloyd Raker, Esq., ever been able to suggest any 
additional precautions which my client should take. 

Mot only lias my client taken every precaution to 

avoid the possibility of a second mailing, hut my client's 

position, as stated in the annexed affidavit of. fir. Schwartz, 

is that it has, no intention whatsoever of violating any 

l’O, that under its existing computer technology it cannot 

violate the I’O even if it wanted to; accordingly, there 

is not only no threat of violation of a PO, out no possibility 

of violation of the I’O (barring computer error). Certainly, 

\ 

a computer error could not be the basis for any finding 
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of a contempt, nor could a human error, perhaps by feeding 
an erroneous entry into the computer, ever be deemed a 
contempt. Hence, since nothing can be accomplished by any 
order to be entered, and since there is neither threat 
nor possibility of an intentional violation of a Com 
order, there is no ground for equity to issut an injun m. 
Certainly, in its discretion, no injunction should issue. 

Tim case, too, is clearly non:., and. wo cannot so*- how fh >ro 
is any case or controversy within the meaning of the United 
States Constitution, which would give this Court juris 1 Let Lon. 

Nonetheless, though wo note this plea in bur 
because of inch , r jurisdiction, because of .lack of case 
or controversy, mootness, and no threat or intent by the 
defendant to act illegally, wo now turn to other aspects 
of the matter. 

Irrespective of what we have .set forth above, and 
what we set forth below, this case — along with all the 
other related cases -- must be dismissed for the failure 
of the Postmaster General to make the final finding and 
order that lie is required to make before any juriediction 
can attach in this Court. Thus, .Subsection D of Section 4009 
provides as follows: 
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"If the Postmaster General, after appropriate 
hearing if requested by the render, and without 
a hearing if such a hearing is not requested, 
thereafter determines that the order given 
p I-: l (>n or is being viola, tori, he .is authorized to 
re p. f. the Attorney General to ..ike implication, 
end i };• Attorney General is authorized to nuke 
application, co a bi 'riot Court of the 
United States for an order directing 
compliance with such notice." 

Thus, the Postmaster General must determine that 

the order given the prohibitory order — has been or 

s being violated. Yet neither the order in this case, 

nor .in any of the companion cases, makes any such 

determination. In fact, no determination whatsoever was 

made by the Postmaster General. The order itself, a form 

order, merely recites as follows: 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captiened Prohibitory 
Order, the Zittorney General of the United States 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence war. 

presented th.it defendant acted in violation of a prohibitory 

order, does not constitute a determination that defendant- 

had violated or was violating the prohibitory order. 
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Satisfactory evidence could he presented to show 
a violation, and there could be evidence presented contra 
as v:ell. Thus, there was simply no determination required 
by statute, but merely a recital that a prime facie; case had 
been made out.This is totally different from a debt '.inatlon 
having been.made of a violation. 

Moreover, even had a determination been made, the 
statute required such a determination to be made by the 
Postmaster General. '.’he d . ermine f ion here, such as if was, 
was made by a Superintendent of Office Services 
</o are aware of no delegation of authority to a Post! 1.15; ter to 
ruikc such a determination, and for such a loc i3 of: Lciai to 
make a request to the Attorney General of the United St.at.es. 

Yet that is apparently what happened here. Moreover, it there 
were any such purported delegation pursuant to either regulation 
or rules, we know of no authorisation for such delegation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Lav;, 39 U.S.C. Section 4009, 
gives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") i . indeed a 
pandering advertisement. Of course, many complaining 
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addressees, whose libido is aroused by non-sexual naterials 
or who are eager to shut of! the nailed flow of advcrtisenents, 
have certified that an advertisement is a pandering one, when 
to a nore reasonable person it night appear that such an 
advertisement was not pandering, i.e., neither erotically arousi 
nor sexually provocative. Thus, according to the Report of the 
Co;mission on Obscenity and Pornography (Bantan Boohs Edition, 

1‘170) , at p. 113 : 

"Prohibitory orders have been issued against 
nearly 400 separate business firm mines 
nailing sexually oriented naterials; orders 
were also issued against dozens of business 
firm; advertising nonsoxual products." 

However, according to information we have 

received, the Government has not sought even one Court 

order to enforce a postal prohibitory order against any 

of the dozens of business firms advertising nonsoxual 

’■roducts. It has sought Court orders only when the first 

nailing was — in the judgment of the Post Office 

pandering, i.e. ,of a sexually provocative or erotically 

arousing type, 'i'hus, tor example, I have received 

information, and therefore allege, that while 

prohibitory orders have been obtained against mailings 

made by such organizations as the American Civil 

Liberties Union and the Practicing Lav/ Institute -- 
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neither of which mail any material which could con¬ 
ceivably be called sexually provocative or erotically 
arousing — the Post Office and its successor, the 
Postal Service, have completely failed to go into 
Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Govornnep . 
to show otherwise. 

Thus, the Government has been selectively determining 
in which cases it should seek a Court order. Since nothing 
can happen to a mailer unless and until he violates a Court 

order, it is emit.- clear that. Post Office censorship is 
now being used in the place and stead of the discretion of 
the complaining addressee. Thus, the First Amendment is 
violated, because as construed and applied, and in its 
operation and effect, the law vests the plaintiff and the 
Attorney General with the power to make discretionary 
evaluations of material, and to determine which advertisers 
to move against, on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
Amendment rights, and is further repugnant to the due 


orocess clause of the Fifth Amendment, and further deprives 
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do fondant of liberty and property without the duo process of 
ltiw required by the Fifth Amendment, as well nr; depriving 

defendant of tho equal protonLion of tho lav/s under the said 

i til Amend;'.on t. 


1'k' .uininistrative complaint issued by the !*u.;L 
oj ice did not state any cause oi. action, in that it failed 
to u.llocjo t.i. : tl.itii oi l.lie al l.oqod second nailing, and .in 
th.t .It fur that' failed to allege that such aliened nailin'? 

' -i; ' J -*‘ido nori' than .10 days a.f tor the defendant's aLJ • sjed 
receipt of LLe alleged 1*0. 

Ay. construed and applied, and in their force and 
effect, 39 IJ. s. c. Section 4009 and the Rules and 
Re quia tions promulgated thereto and thereunder, are repugnant 
to the due process of law clause of the Fifth Amendment and to 
t.he Sixth Amendment, and deprive defendant of l.ihertv and 
property without said clue process, and of ts right under 
the Sixth Amendment to i» trial by one who is impartial, to 
be informed of the nature and cau.se of the accusation, to 
confront and cross-examine tho witnesses against it, and to 
have compulsory process for obtaining witnesses, tho 
defendant not being given the "full hearing" afforded him 
according to tho decision of. the Supremo Court of the United 
states in Row an v. Uni ted S La ton Post Office I)ojnirtn-.:;it, 

"19/ U.S. 720 (19/0) , for the folio.’' tv; reasons: 
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In every Pont Office hearing, the; hearing officer — 
an employee of the Post Office which in bringing the 
conplaint--has been the prosecutor, the judge, the jury, 
and, to the e::tent to which he lias introduced in evidence 
varying papers, a witness. Wherever the Post Office has purportedly 
determined that defendant or someone acting in its boh 1 f liar, 
violated a PO, such determination lias been made without the; 
testimony of any person whats. ever identifying any materials 
or the dates of their being received or sent, thus without 
aay legal evidence whatsoever. Despite repeated demand made 
c.lore for by the d. : rulant here, no complaining addressee 
has ever been p .diced at an administrative hearing, nor 
has any such person's testimony been permitted to be taken 
by deposition after duo and proper requests therefor, the 
Post Office disregirding its own rules and regulations in 
regard thereto, and consistently failing to give any 
information whatsoever on how its own rules and regal it.ions 
are being implemented. It is our understanding that the 
Post Office has never even inquired as to the willingness 
of the complaining addressee to appear and give testimony 
at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn) 
statement by the complaining addressee, is to the date of 


I , J 

u . 
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receipt of the second mailing, has been accepted as 
uncon trovertable Gospel truth by the Post Office, with 
no onportunity being given to the defendant to 5 ;how error 

: r hostility on the part of the complaining witness. 

In so f. a as the plaintiff nay rely upon the 

presumption of 3'J If. S. C. Section 4009 (f) , such 
presumption is arbitrary, capricious, unwarranted and 
uarea enable, especially in view of the notoriously poor 
mail service of the last several years. 

The defendant has been denied its right to a 
hearing before the Post Office, and, unbelievable as .it 
nav sound, the Post Office has in effect", taken a default 
gainst ny client by reason of its own inefficiency, by 

reason of its own inability to properly transport the 

.L to itself. The Pandering Law requires that" a demand 

• r a hearing be filed with the Postmaster Genera L within 
If) days aft u the l’O her. been received by the mailer. Tlu? 
Post Office i i vied lately began violating this provision 
<<f the .law, by requiring the demand for a hearing to be 
addressed not to Postm »st Genera.], but to the local 
postmaster, or to someone at a local Posit Office; this is 
clear from an examination of the text of the complain!, 
issued by the Post Office. Thus;, it v.ms improper for the 
Post Office to take a default in any situation, since it 
required a filing with the wrong official. 


4 
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Nonetheless, aL the tir- *■ « 'dninistrutivo 

conplaint was issued in this case, r _ 1 ov/ed the 

following procedure: 

The latest stamp on the back of the envelope containing 
the administrative complaint, I reasoned, v/ns the « ti.vrt 
date upon which the PC) was delivered to client; c:o: t . : nly, 
it was a reasonable date to measure fro.), since obviously 
the Post Office could not have put a stamp on the b ick 
of the envelope after it had parted with its custody. 
Accordingly, when received from client, it was r.v rracl. Lee 
to make a notation as to the deadline date for milling 
in the demand for hearing, based on the latest Post Oft ice 
stamp. Where a stamp showing date was put on by my 
client, I measured from this date of receipt. 1 calculated 
this date iis being 14 day*; from the latest date stamped 

on the back of the envelope, except where the l!ith day 

* 

v.’ould fall on a Monday, and I would note ny d •adlitra as 
being the Friday proceeding that Monday. Appropriate 
adjustments v/aro made .if a holiday intervened. I would 
then make it my business to mail out ny demand for a 
hearing on or prior to that deadline date:. 
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TP is v: iv nructic-o Cor r my many months. The 
V.nioring w’ offee rive d.iLe was 7ipr il l«i , L96H. I had 
no problem:, ’,;h.it:;rcvi r *.;i Lh r.v practical until r.o< let is iv 
i.;; !. r )69 when i noticed that, although 1 war. i o llov/i ng 
My prior pi m i action, I \/a» suddenly fh recipient of 
defaults all over the place. 

lip.m inquiring an to why l ho iso defaults wire 
1 one] taken, .1 \:a:; orally advised by Post Of; lei ale (just 
advised no, I do not no;; reuonber) that the Post Of lice 
Lad adopted a nr;'./ construction of the statute, th.it they 
hud now decided that they were going to take the words of 
the statute literally, and if the denand for hearing was 
not actually "filed" by arrival at the particular 

9 

l’os master ’ s offi-e on or before the 15th day, this would 
b.j considered a default. I protested that even Internal 
Revenue Service, when it requires that you file a'certain 
La:: return by a certain date, considers you to bo on tine 
it your nailing envelope is postmarked on the day set 
jor filing, and that the Post Office was now claining 

thau it could put no in default by being slow and 

inefficient: in the us ivory of nail to itself:, fly 

protests wore to no avail. Ana.seed hereto arc copies 
of ny cor respond*, nice in this regard, which were sent. 
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I night 
careful to always 
on the date th at 
for a hearing './an 


also perhaps avkl that I was 
have riy durvand for hearing at out 
the don ani for hearing bore; that it-n.i;; 
5 ioii t out, though i l is not re f l ■ cteu 


in the "certified" file submitted by the G >vernr.e:it, on 
the day indicated on the demand for hearing, (copy .i.sexed 
aiul there was thus absolutely no reason whatsoever why, 
in equity or logic, the. i?osl office tool; a default 
solely because of its own inuf f _i ciency in delivering 
nail to itself. 


In this connection, I note also that in this 
very case, I Look an appeal fron the decision denying 
n hearing as evidenced by the correspondence annexed 
hereto. So far as ny records now show, that appeal was 
never acted upon. Thus, this proceeding .is being brought 
to enforce a PO while an appeal is still pending in 
the Post Office Dcpa l taent. 

The above also demons! cates that tit: file 
submitted by the Government herein As woefully incomplete-. 

Tlie Government purports to proceed upon . ».■.t il 

» a 

terns, in its notice of notion, an annexed certified 
copy of the record of the proceeding in the Posl of. j Lee 
Department. However, the certification which As annexed 




9 


| 

718a 

AFFIDAVIT OF HERBERT MONTE LEVY 

is totally defective, in several respects,, a:; in sat 
forth in detail in our raonoranduia of lav/ to be :;ui .-rutted 
herewith. Thun, no evidence has boon presented to the 
Court upon \.-l; i r;li it could bare; an order; the Coverm ion t' r; 
mo. : or. nu;;t. b ; denied, and sucuanry judgment awarded to 
defendant. 

Further, we note that the certification is 
remarkably locking in stating which officer has legal 
custody of the record. All "cortifications" seen to bo 
made by an official in Washington, D.C. Yet this 
official is n ot the one who has either actual or legal 
custody of the record. On the contrary, "Files relating 
to the issuance of these prohibitory orders (325,000 .issued 
between 4/14/GP. and 12/31/G9) are maintained in 64 postal 
service centers, across the country and contain the 
complaints, the offending material, and the resultant 

prohibitory t - car." Vol. til. Technical Report of the; 

. . . 1 

Commission o • Obscenity and For no jmphy, p. 1G1. 

Hv n wore a certification here to be proper 
•aid legally correct, it would nonetheless not afford 
a basis upon which any factual findings could be made 
and an injunction issued, lor the certification merely 
certifies "that the unue.ro l documents constitute true 
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copies of original record;; which are in the official 
custody of the Post Office Department, to v/it," then 
reciting the Post Office Docket nun; r o1 ihe ease end 
the name of the co plaining .addressee. Thus, the only 
papers which are certified by the Government arc, t 
most, the pc >ers which would contain the docket number, 
and yet, such papers standing alone cannot possibly 
spell out any violation of a prohibitory order. For until 
the issuance of the'administrative complaint by th; 

Post Office, no papers bear a docket number, nor has 
the docket number of the case been put on any papers 
ante-dating the administrative complaint. Therefore, 
there is no certification of the record insofar as 
the issuance of the underlying prohibitory order, or 
the date of its receipt by the defendant. .Since cue 

date of receipt is crucial in determining whether 
the prohibitory order has been violated, its effective 
date being 30 days after its receipt, there is, in the 
absence of any certification of the prohibitory order 
and the return receipt therefor, a complete lack of 
any proof of the date of the receipt of the- Prohibitory 
order. Thus, the entire case must fall as being without 
n foundation. Horcover, the paper supposedly containing 
some proof of Liu: date oi receipt of the second nailing 
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Joes not contain the dcoP.et number of the cane; than, 
it lias not been certified, Similarly, the re turn receipt 
showing the alleged (late o: receipt of the administrative 
complaint doe not bear the doc] ot mubur of the cane. 

V. ran, there in simply no proof whatsoever; an to the 
receipt of the administrative conplaint. There is 
nothing to show, accordingly, that the defendant wan 

accorded its procedural rights under the statute. 

The Pandering Law, an it existed at the 

tine of the alleged violation complained of here, 
did not require merely that a prohibitory order be 
issued as an order of the Pont Office, or* its present 
successor the Postal Service, but required that the 
prohibitory order be issued by the Pontnaster General. 

In the case at bar, the prohibitory order was not 

issued by the Postmaster General. 

In the case at bar, the prohibitory order 
was not issued by the Postmaster General. :i t was not 
even issued by a local postmaster. It was issued, _,n 
the contrary, by a Superintendent of Jffice Services. 


We are not aware of any delegation to such an officer 
of the power to issue a prohibitory order, and if there 
was any such delegation of .authority, pursuant to any 
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rule or regulation, we are aware ol no statute which 
would authorize such delegation to the Director of 
Administrative Services. 

The prohibitory order prohibited a nailing to 
(possibly among others) a person by the nano of Rev. H.Q. 
Griffis • However, the second alleged milling was 

not to such person, but was addressed to a different name, 
to wit, H. Griffis , a person 

not named in the prohibitory order as one to whom a nailing 
was prohibited. Thun, there was clearly no violation o' the 
prohibitory order. 

We turn next to the problem of whether, 
even assuming that the record is properly certified 
and that the so called evidence of date of receipt 
of the second nailing was admissible, ~~ both assumptions 
being purely for purposes of argument, a violation 
of the prohibitory order has been nude out. Wo n-ii.", at 

the outset of this facet of the arciument. that there 
is completely lacking any proof whatsoever of the late 
of the second nailing, that such date was never alleged, 
and that therefore the defendant was never accorded due. 
process of lav/ under the Fifth Amendment and the 


4 
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right to know the nature and cause of the accusation 

against it under the Sixth Amendment. Just as significant, 

however, is the fact that the second mailing bears no 

postmark whatsoever. Thus, the Government is forced 

0 

to rely upon the statutory presumption found in 
lection 400‘J (f), that a mailing received more than 10 
days after the effective date of prohibitory order is 
presumed to have been sent in violation of the order, 
hut, as we show in our brief, the effective date of 
;.;;C order is 30 days after it. has been received, so 
ah-''.t there is no presumption of a violation unless the 
second alleged mailing was allegedly received 60 days or 
more after the date of receipt of the prohibitory order. 

We come next to the question of admissibility 
of the evidence of the alleged date of receipt of the 
second alleged mailing. In view of the improper certification 
of the record, wo do not see how such proof can he 
admissible in any event; it is completely unsworn to, 
and it is the rankest kind of hearsay. The Government, 
in its brief, has not attempted to sustain the admissibility 
of this evidence. We expect, however, that the Government 
will urge that, assuming proper certification, it is 


it 
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admissible under the Federal Business Records Act 
(28 U. S. C. Section 1732 (a)) as a record kept in 
the ordinary course of business, it being the ordinary 
course of business to keep such records. However, 
as v/e show in our brief, since the business involve 1 
is that of the Post Office, and the entries as to 
alleged dates of receipt wore made by third persons, 
not by the Post Office, such rule does not apply. 
Moreover, even if such a rule did apply, in a nornnl 
case, it would not be applicable hero, for this reason: 

The normal reason for permitting evidence 
of business ’- cords to be admitted is that such records 


are inherently reliable. But in a prohibitory 
order-pandering case, wa sub .lit, such evidence is 
inherently unreliable. For several reasons, as follows: 

a) The type of person who crocs to the time and 
trouble of going to the Post Office to obtain a prohibitor 
order rather than merely tear up the material which offend 
him, especially when as hero — he lias been given 
notice of the contents of the envelope (see ’ '• right 
hand bottom of the mailing envelope), is obviously the 
type of person who is sorely offended by sexually oriented 
material, the type of person, indeed, who very well 
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night, usually does, wish to see as nuch trouble 
caused to the nailer of such Material as possible, 
even when, as here, the Material involved lias been 
hold to be not obscene. This is graphically 
iiiastralcu, despite all the hypocrisy of the# 

Pandering Law, in the state;lent of one addressee, in 
the case purportedly pending in this Court of Uni cod 
States v. Pont -R Books , 7? C 606, where the addressee 
noted as follows on the notice (request) for prohibitory 
order: 


"I request nore than this (see below). This 
forn evades the real issue. I have no Minor 
children in ny hone, but YOU know this 
literature is reaching hones that have ninor 
children. I All HOT CONTEMT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING 
MY HOME; I EXPECT THE POST OFFICE AND JUSTICE 
DEPTS. TO FLUSH OUT THE SOURCE OF THIS OBSCENE 
MAIL, GET HIM OR THEM IN PRISON, AND STOP ANY 
OF THIS STUFF FROM BEING MAInKD OUT AT ALL." 

Similarly, in another purportedly pending 

case, in the memorandum Iron the Post Office Dept, dated 


June 3, 1969, the PosLnasLet recites that the complaining 
addressee, Mr. Griffis, — the protestor in this very case 


"...is very concerned about this type of 
literature in the nails and offers his 
assistance and cooperation in trying to rid 
the mails of it." 


And this is very obviously the attitude of the Post Office. 
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t>) There May he community pressure, pressure 
by Poet Office officials, or oven by the local Posta.ster 
or postman to attempt to Mate out a violation of a prohiMtor 
order in order to cause more trouble for the nailer, in 
this emotionally-charged situation. The defendant is 
precluded from obtaining an examination of the complaining 
addressee in order to determine this, and there is simply 
no way in which the defendant can ever obtain such 
information. But this has happened. Graphic and dramatic 
proof of this — of a direct Post Office attempt to influence 
an addressee to set forth a false date of receipt of mail so 
as to be able to find a violation of a prohibitory order, 

— was accidentally uncovered during a hearing in another 
case involving this very defendant. 

Thus, in the Post Office case entitled "In the 
Matter of: Violation of Prohibitory Order No. 633, issued 
against Pent-R Books, Inc., Respondent, on behalf of 
Thelma M. Moser, Complaining Addressee, by Postmaster, Phoenix 
Arizona," Post Office Docket # R14-PaG4-633, Gary Langer, 

Esq., then of my office, at the Post Office hearing, asked to 
look at the original folder. Upon it being examined, fir. 

Langer noted that in the rile, there was a card, obviously 
prepared by the Post Office, the bottom of which purported 
to show the date of receipt reading: 
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"On August 27, 1969, I, Thelma Moser, received 
from the Pent R Hook (sic.) a second letter", 

apparently signed by Thelna Moser. But immediately preceding 

; ..is legend, also obviously prepared by the Post Office -- 

• eh had I tiled, how '.vc: , to out it of — appeared the 
■o Llowinj : 

"In order to nako a case against this first \/o 
must have signed staLenent as to date of 
delivery of the second letter. The date given 
is an estimated date, but will give us the 
correct waiting period to carry on tills complaint. 
An envelope is supplied Lor your convenience 
and no postage is necessary." 

A Xerox copy of the card is being filed with this 
Court in United .States v. Pont-R hook s, Inc. L 69 C 1362. 

That this came from the Post Office is quite clear 
r.o one else would or could have given this "information" 
and supplied a postage-free envelope. The Post Office's 
clear motive was "to make a case against this firm 
(defendant)", and the date given was an estimated date, 
obviously "estimated" by the Post Office in order to give 
them "the correct waiting period to carry on this complaint." 
Thus, the alleged date of receipt of the second mailing in 
that case was a totally fictitious date that the Post Office 
itself "estimated" in order to show a violation. (How could 
the Post Office make an estimation of that which was not 
within its own knowledge?) It will he noted that the alleged 
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date of receipt, August 27, 1069, was completely typed 
in on the same typewriter which had written the instructions, 
and was obviously not dene by Thelma Moser. Filed in CO C 1362 
will be a photocopy of the transcript of the stenographic 
minutes of the Post Office hearing on this natter. 

In the complete absence of any opportunity to cross 
examine Thelma Moser, or the Postal officials involved — 
an opportunity constantly requested by us, but always denied in 
each and every case, — the defendant is simply at the mercy 
of the Post Office, when the Post Office thus unilaterally 
-'.screes the alleged date of receipt of the second mailing, to 
gee a correct wiiti::, period to carry on its complaint. The 
Post Office obviously picks a date convenient to show, in 
their legal judgment, a violation. How widespread this 
practice has been by the Post Office, it is impossible to 
determine. (Wo should also note that the Post Office has 
consistently taken the position that receipt of a second 
nailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
position is incorrect, it explains why the Post Office does 
not always suggest a date of receipt of the second nailing 
more than 60 days later.) 
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Of course, this shows that when the Government 
seeks equity here, it does not come into Court with clean 
hands. Its hands, arc despicably defiled by its covert 
.f te vat to frame the defendant in the Moser case, an attempt 
i L ast'd only t iirough its carelessness in not cutting of t 
t 1 . ■ top of the card in this instance. While this is not 
one of the cases presently pending in which summary judgment, 
is sought, the simple fact is that there is no investigatory 
tool whatsoever by which we can ascertain how widespread 
, nr act ice is and was. Denied the ricjhu to confront and 
examine a complaining addressee, which we contend is a 
denial of liberty and property under the due process clause 
of the Fifth Amendment and the denial of the right to cross 
examine and confront defendant’s accusers under the Sixth 
Amendment, but with the proof of at least one attempted 
frame-up, we suonit that the Government must either submit 
all of its complaining addressees and Postal Officials to 
confrontation and cross examination, or that equitable relief 
should be denied by the Court. 

In ny affidavit, I note that the Post Office 
hoc.ring examiner sits as the witness* judge, and jury. 

An examination of the transcript of the minutes in the 
iloser case shows the vice of such multiple roles being 
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<5 


combined in one person. The lien ring officer was David 
f>. Kelson# Ksg - , an attorney for who.'. I have the greatest 
respect and admiration. Yet oven Mr. Kelson, when faced 
with indubitable proof of the Post 01 l icc flaming a 
defendant, rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe denial 
of due process to permit the same person to be witness, 
judge and jury, especially when he is employed, as here, 
by the same Department which makes the accusation of 
violation. 


Thus, whatever exception there night be based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of 
highest Government officials, and with at least one 
Postmaster having been found out to attempt to obtain 
false statements .is to date of receipts of second mailings, 
it would simply ludicrous to hold that there was any inherent 
reliability in the alleged statement by an addressee of the 
date of receipt of the second nailing. 

There is no showing whatsoever, and simply 

no indication whatsoever, of the date of receipt of 
the second mailing. Therefore, there is no showing 
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whatsoever, of the alloyed date of the second rial liny, 

Ly presumption or otherwise, and summary judgment should 
be granted to tlie defendant, since Governmental proof 
of violation is completely Inching. 

While the complaining addressee did initial and 
write a date on the second alleged mailing, the June 4, 1969 
Memorandum from the Post Office tells ns that he did 
this "in order that he may identify it in the future if 
required to do so." Jt did not even purport to be a date 
of receipt. 

tv’liiIf.• the lav/ as quoted in the Government 
brief now permits a complaint to be issued by the 
Postal Service, it is nonetheless true that the 
statute as it existed at the time of the issuance of 
the complaint in the case at bar required that the 
complaint be issued by the Postmaster General. So, too, 
with the order determining the violation, but in the cane 
fit bar, the Postmaster General did not issue the 
administrative order finding the violation, or any 
administrative order. 

On the contrary, the complaint and order were 
not even issued by a local Postmaster, but by someone, 
signing only anonymously by his initials, purporting to 
act on behalf of the Postmaster, or someone else. 
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There has been neither shoving nor claim that 
there was any statutory authority -— palpably lacking — 
for the delegation by the Pos* aster General to such 
person, an authority which would seen to be singularly 
lacking, in view of the fact that recommendation has been 
made to the Attorney General ho seek a Court order upon 
the say-so not of the Postmaster General, a Cabinet officer, 
but on the say-so of a minor functionary. If there be such 
a delegation of authority, wc are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 

Finally, wc note that the prohibitory order and 
the complaint issued out of the Post Office not at Hampton, 
S.C. , the address to which the first nailing was made, 

but out of Columbia, South Carolina 
We submit that the Postmaster at the lattfer city 
has no jurisdiction over mailings o the former city. 

This affidavit has been particularly directed 
towards the particular facts in this case. We also submit 
herewith an affidavit by Richard S. Schwartz, which will 
be filed in every one of the presently pending Tent-R cases, 
which attacks the proposed relief requested by the Government 
on numerous other grounds, common to all of the cases 
pending in this Court, against tills defendant. 


f 


* (' 

V 
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For the- reasons 
an well as for the reasons 
nore generic affidavit, we 
notion for summary judgmen 
denied, and that our cross 
should be in all respects 
fh;orn to before no this 


stared in this affidavit, 
set forth in .Mr. Schwartz' 
subnit that the Govcrnncnt's 
t should be in all respects 
notion for sunnary judgment 
granted. 



day of November, 1973 


HERBERT MONTE LEVY 


~ ^ 0r 

w ‘-“ fc' 
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.\xxxx:tjcco_:oc 295 Madison Avenue 

xx:oo(xx;ocx 

589-7220 

July 2, 1969 


i-ir. J. W. Douqlas 

Postmaster 

Columoi.3, South Carolina 29201 

Re* ?ent-R Books, Inc. ads P.O. 

(Griffis) P.O. Docket No.Co-32769- 
1322-203 


Dear Postmaster Douglasj 


We represent Pent-R Books, Inc., which has received 
your complaint in the above-entitled matter dated 
June 17, 1969. we hereby demand a hearing, and further 
request that this matter be consolidated with the many 
other Pent-R 3ooks matters pending across the country, 
and removed to New York for a hearing. In support of 
this request, we enclose herewith a copy of a letter 
sent on behalf of another client to a postmaster, dated 
February 4, 1969, as well as a copy of an answer filed 
in a pending case Involving yet another client; we 
hereby incorporate by reference all points made in the 
enclosed and make the same demands, requests, inquiries 
and obj actions as are made in such enclosed papers. To 
aid in the coordination of the numerous Pent-R Books cases 
pending across the country, which involve the Bame or 
-iaiAW.n-lUngs, we ara copies of ttiiaTetter 

ro caeAsaistant General Counsel of the Mallabillty 

Division of the United States Post Office in Washington, 

<js well as to the Postmaster General. 


Further we move to dismiss the complaint herein 
for the following reasons: 


1. You do not annex a copy of the contests of 
either mailing, nor do you show the address to which 
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the second mailing was delivered. Under these circum¬ 
stances it is impossible for us to tell whether the 
Prohibitory Order has been violated. Your failure 
to give us this information is thus not only irregular 
but further constitutes a denial of Si;cth Amendment 
rights in that .sy client is not advised ox the nature 
and cause ox the accusation, and further denies cl_ant 
due process ox iuw in violation of the Fifth Amendment 
by failure o: .1: to give adequate notice. 

2. The complaint fails to state a cause of action; 
the matter does not allage the data of the second mailing. 
Since only a nailing made more than thirty days niter 

the receipt ox the Prohibitory Order would violate the 
Prohibitory Order, it is plain that there has been no 
allegation of violation of the Prohibitory order. 
Accordingly, wa move to dismiss the complaint. 

3. we further move to dismiss the complaint 
because the original Prohibitory Order was not issued 
by the postmaster but by the superintendent of office 
cervices. Apparently, too, the complaint was not 
signed by the postmaster but by the superintendent 

of office services. Thus, not only the original 
Prohibitory Order but the Complaint as well are 
nullities. 


Very truly yours. 


' IEA3ERT MONTS LEVY 
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LAW OFFICES 
OK 

Herbert Monte Levy 

295 MADISON AVENUE 
NEW YORK. N.Y. 10017 

(212) 009-2220 

A ■ cj v. -a t 11» 1063 


illiaa Lawror.c i, -.nq. 
distant Gen-iiJi Cocnsel 
• il soility Division 
-'cat Office D partnnnt 
. u'nington, D.C 

:ir Mr. Lawrence: 


.» nt-R hooka, Inc. ads. PC. 

P 0 Docket -»o. lli-P-279 

(. Bury) 

p nt-R Lrok3, Inc. fids. P C 

p docket do. .'5-P-277 

( . 33er) 

P nt-R .jockJ, Inc. ad 3. P.0. >- X'^riff i^») 
p r Docket ;.0 . Co. 32?63-131?-703 

Prnt-R heok 3 , Inc. £do. P.c. 
p.O Docket .Yt: . 393 (L> troit) 

(laladay) 

? nt-R Hooka, line. aas. P f. 

P . 1 . 1 . 0 eke t i<~. Mill— 1J 34 

{ • 1 .1CO X/ 

P ; Vv — R kCO t3 , . nC . 2f.i3 . • 

p .O, seekat in. I-l- 11 , 1-51 

(Carson) 

l* sc-t :oo<3, Inc. 04 a. '-"-C. 
P C. Dcckat .. 0 . Rlill-UO-.'M 

'Mjen'i 


; a a rnost disouUteU by j ^-actica vaich hns apparently 
corung u? in regard co the Prohiuitory Crder caasa. I t r;jC1 
o£ tha above cases, either a hearing has been denied cr an 
'■ cder has been entered against the nailer, thougn a dc-.uand 
for a hearing was sent in sapla time fer the demand co nave 
reached the ^-ostmaster v/ithin the fifteen day period. t 
cocking an explanation of this in a phone conference with 
;;x. Sheehan, Regional Counsel in Us v York, I was advised 
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LAw"oFFICE9 l'J3t 11, J. 9'.30 

or 

Herbert monte Levy 

that the position is now be* v *rt«t the date or wailing t!v> 
damand for hearing is cha post office is in- 

7t--*-d considering as coterraina*n .m-a** date or receipt ':>•/ :hr C 3 'c~ 
rr.i'ter concerned. 

Cii course, you ara .'enilisr with tha universal lagol presumption 
tnr mailings mailed era cay ore r, vivered the ne:<t. y - rtherniore, 
I'.r?rnal Revenue, '.Manevsr a film j of it is recufrnd by a certain 
— - r, always daeira tne cats of wailing (rs shown by tlvj postmark) 
to ;*a the c’at© of riling, and in any event, it is nothing Ehor . - of 
ludicrous for the post office itsalr to he slow in delivering the 
:.-Dils to a postmaster, and than to claim a default because of its 
own slowness in delivering the -iail to its own postmaster. 

.cither Mr. Sheehan nor j. rs clear sa to vhether, in this situation, 
nn appeal lies to you. If it dees, will you kindly consider this 
letter to he a notice of 3Uch era appeal, as well as the brief in 
support thereof. Ii any event, I hardly think that the Attorney 
Janeral would wisn to institute a proceeding in court based upon 
the theory that the post office can be hoist by its own petard, 
accordingly, I am sending a copy of this letter to the Attorney 
General. 

f - >a thought more, ab you know, I i-?d been sending copies of my 
dar.3r.d3 for hearing to you, ue well 03 to the Postmaster General, 
ore n to assist i.n coordination and consolidation of numerous 
c a no 3 . ,iore recently, I had been accumulating copies of these to 
&®nd you and the Pcstmaatdr General mailing of a substantial number 
if copies at a true. I cuary, lirstly, whether it is helpful to 
you and/or the Postmaster General to have copies 3 ent» If it i 3 
r.oc nalpful in both oa3es, or in or.e of them, I would just as soon 
-void the v.ork involved, and would therefore appreciate your advice 
°o rM; I nay cake further copropriats action. 

Sincerely, 


Herbert Monte Levy 


IIHL/i.ol 
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AFFIDAVIT OF RICHARD S. SCHWARTZ IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES 


OF AMERICA, 


Plaintif f, 


-agains t- 

PENT-R-BOOKS, INC. 


ANSWERING AFFIDAVIT 
OF RICHARM S. SCHWARTZ. 

Docko L # 

72 C 586 


Defendant. 


x 


STATE OF NEW YORK) 

• S S • I 

COUNTY OF KINGS ) 


RICHARD S. SCHWARTZ, being duly sworn, deposes and 

says that: 

I am and at nil times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government's motion for summary judgment heroin, and in 
support of defendant's cross-rnotion for summary judgment. 

I am fully and personally familiar with all the facts set 
forth herein. 


/ 
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EXTRAORDINARY PERCAUTIONS TAKEN BY DEFENDANT 
TO AV OID OFFENDING RECIPIENTS OF ITS MAIL. 

Upon the outside of all mailing envelopes scut by 

oefendant, or upon the outside of an inner sealed envelope, 

there had always appeared a notice advising the recipient 

of the nature and content of the advertisement contained 

therein.* If the* recipient did no 1 - want this material, 
he merely marked the envelope "Refused", as invited to by 

defendant, initialed it, and returned it to the postman ox- 
dropped it into a mail box which he was sure to pass sometime 
during the day, all at defendant's expense, after which defend- 
r.-i removed the addressee's name from its mailing 1 list. 

Defendant hao thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to be exposed 
, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 
consuming necessities inherent in the addressee obtaining 


ihis practice ceased in 19/0, whe*n the Goldwatcr Amendment 
to the Postal Reorganization Act of 19/0 required the legend 
Sexually Oriented Ad" to appear on the envelope or on an inner 
sealed envelope. Defendant then followed that Law. S"e Pent-P 

b-cok s ^ Inc. v. Unit ed States Postal Servir.-> 328 F Suon ~07 -” 

(E.D. N.Y. 1971). - ’ PP ‘~ J 
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the Prohibitory Order and following through for a complaint. 

We emphasize that defendant had always done tlis - starting 
long before the effective date of the Pandering Law. 

a 

Defendant has thus always been extremely careful of 
the sensibilities of persons who might otherwise be offended. 

Incidentally, lest the Court think that the more than 200,010 

& 

prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
percentage of prohibitory orders received by it from all its 
mailings is some ?.°h \. And though some 200.000 people 
purportedly objected to our ads, more than 450,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for"The Photographic 
Manual of Sexual Intercourse”, have been ruled nou-obscene 
and constitutionally protected by Judge Masterson of the 
U. S. District Court, for the Eastern District of Pennsylvania, 
United States v. S tewart , unreported, Crim. No. 69-102, 

Order dated October 13, 1971. Under these circumstances, 
we note that if 39 U.S.C. §4009 or its successor be applied 
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to the defendant, who is shown here to be engaged solely in 
publishing, selling and distributing materials protected 
by the First Amendment, with a 'warning notice described 
above, such application is unreasonable, arbitrary and 
capricious, repugnant to the due process of law clause of 
the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avoid a conflict with 39 U.S.C. 
5^009 -- as we shall show belou. For the price of compliance 
with 5*4009, as we note below, in that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their -- and defodant' 
-- First Amendment rights -- a possibility never considered by 
the Supreme Court of the United States in Rowan , a case which 
was instituted in the early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law worked out in practice. 
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S1NCK Till:: DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECACTIONS TO AVOID SECOND MAILINGS, 

CLHDINC DEPRIVING PERSONS WHO WISH TO 
ITS ADVERTISEMENTS OF THE RIGHT TO DO 
SINCE DEFENDANT NOT ONLY DOES NOT THREATF. 
MAKE AN ADDITIONAL MAILINC BUT HAS MADE I 
VIRTUALLY HUMANlY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT I-SUE ENFORCING THE PROHIBI¬ 
TORY ORDER. 


] N- 
REC 
SO, 


LIVE 
AND 
N TO 
T 


The so-called Pandering Law went into effect on 
April 14, 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to be in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, does violate the First Amendment. 

At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used, 
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we submit that not only does defendant have no intent of 
violating the prohibitory order here, but it could not do 
so oven if it wished. It is our contention that in the complete 
absence of any willfulness in the second alleged mailing, 
plus the fact that there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As wc shall show in some detail at length below, 
there is no doubt of defendant's good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in 1959, 
in which year Pent-Pv made about 10,000,000 mailings. But long 
prior to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made with a computer 
house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it used the services of the 
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equivalent of 25 people working full time for 6 months -- 
which it computes ns the equivalent of one person working 
3000 days, or 24,000 man hours -- in order to set up arri 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finallv abandoned unless they were on 
computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second mailiings 
to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which took place, we corrected them at once, and took vigorous 
steps to prevent recurrence of these mistakes or further mistakes 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 


can be. 
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Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
although we received something more than 200,000 prohibitory 
orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
be fair to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
p/v.) the Government charges that only some one quarter of one 
percent (0.0257.) of the prohibitory orders issued to Pent-R 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would be made to such complaining 
addressees. VJe have fed these names and addresses into the com¬ 
puter for a third time upon receipt of a Complaint filed in this 
Court. 

Even if an injunction were issued in this case, it 
would and could have no effect by way of insuring better com¬ 
pliance in the future. With all the efforts we have made, 

it would be unjust to us to do .so, in view of our good 
faith, and not in the public interest. 


n 
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Actually, our success ratio is even better than 
the figure of l/-': of 1% violations -- or 99 3/4‘A compliance. 
Thus, we note the following: All mailings for defendant weie 
handled by another corporation, HAS Enterprises, Inc., of which 
Mr. Stewart is again the President and I am again the Secretary, 
as here. The mailings made by HAS Enterprises, Inc. are almost 
all of a nature that some would undoubtedly find erotically 
arousing or sexually provocative, so that the mailings of 
virtually every other corporation which had been processed 
by RAS have resulted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 
issued in the first half of 1972, none in the second half of 
1972, nor in the first 6 months of 1973. Since then, there 
have only been three administrative complaints, all issued 
against an affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard to one of the 
complaints, so we are at a loss to know whether or not it 


:: 
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was justified; in che two cases where some materials were 
annexed to the complaint, it is perfectly cle.ar that the 
prohibitory order was not violated. Thus, though there 
are approximately some 248,500 prohibitory orders issued 

and outstanding against all such corporations, there have 
been only some 10 administrative complaints of violation 

between January 1, 1972 and date -- an alleged violation 
rate of less than 0.0047,'“. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 1%, so that 
It Is plain that, by falling below this rate of error, defend- 
and (and its computer house) have done a superlative job. 

There is simply nothhg else that we can do, of which we are 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. I now 
detail the course of our computer campaign. 

* This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July 1, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 is 
cut from 0.0047, to 0.0037,. 
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Of course, before the Pandering Law became effective 
• _ * 

in 1968, defendant had toiled up in order to be able to comply 
with it. II. immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following way. 

After a prohibitory order was obtained in the Post 
Office, it was opened by defendant, and dated with the date 
of receipt (subject, of course, to error -- a lot of ihem 
in the beginning, where we failed to put on the date of receipt). 
A photocopy of each prohibitory order was made, which was sent 
to the computer house, or "Listing House", while defendant 
retained the original for its files. At the computer house, 
the names and addresses of persons to whom mailings should not 
be made, as they appeared in the ordering part of the prohibitory 

orders, were typed. These were then read by a device known 
as an optical scanner, whose function it is to translate the 

written material into electrical impulses which arc put, and 

then stored upon, a ruagne ic tape, .in a symbol tc form. The 

Pent-R mailing list was put up on a tape itself. l-Jhen a 

name appearing on a prohibitory order also appeared on a tape 
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for the Pent-R mailing list, the notching of the two tape*: 
would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were sorted out by zip codes. 

'J'wo problems became apparent. The first problem was 
with rented lists. The nailing lists, owned by, sold to and 
rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
from others, similarly situated to the defendant, advertising 
or other materials similar to those disseminated by defendant. 
They were and are mailing lists of names of persons such as 
doctors, dentists, attorneys, accountants, druggists and 
. (.tier professional people, and owners or proprietors of variou 
businesses thus assuring as much as possible that none of the 
•addressees were or are minors. Because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant and others, overlap, and 
the name of the same persons frequently appear on both such 


lists. 
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In view of the many prohibitory orders received by 
the defendant, it w.'i physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
in any lists renLcd by the defendant, especially since the names 
on rented lists were usually listed in random rather tban in 
alphabetical o>-der. Since the use of an optical scanner 
and computer to eliminate names on a list involves the 
copying of the names (by their translation into symbols 
stored on the magnetic tape), and since the owner of the rented 
list will not permit that list to be copied, the defendant 
found that it was impossible, simply impossible, for it 
-- or others -- Lo comply with a prohibitory order insofar as 
the use of a rented list is concerned. 

Moreover, many mailing lists were not available 
for purchase, being available for rental only, no matter what 
the price. When a list is sold, the price is many times the 
rental charges. The operation and the effect of the statute 
has been that, rafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
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lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which are 

w 

available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since 1970. 
Defendant estimates that, because of this limitation, it 
and the corporation which processes its mailings, and which 
now owns its mailing lists -- RAS ENTERPRISES, INC. -- 
have been deprived of the right to mail to somewhercs between 
5,000,000 and 10,000,000 persons. Even allowing for a 
207. of overlap of names on mailing lists already used with those 
on such rented mailing lists, the operation and effect of the 
statute has been to prevent mailings for First Amendment 
materials to approximately 8,000,000 persons within the 
United States within the last three years. 

Further, in this connection, we note that on 
occasion, the rented mailing lists would not be delivered 
to the defendant or its computer house, but the owner thereof 
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would insist upon having names and addresses on such lisL 
printed or tvpecl by itseli or others and sent to separately 
owned letter shops or mailers where the material to he mailed 
is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
Lists which also are obviously unavailable to the defendant , 
because of its effort to comply with the Pandering Law. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
by the sender. If it was intended to so apply, then defendant, 
who had exercised the greatest care, would be deprived of 
liberty and property without the clue process required by 
the Fifth Amendment , since th. tally way to avoid second 
mailings to a n urn' chi a rented list i s by so limiting the use 
of rented lists a: set forth above, and thus effectively 
restricting the freedom of speech and press of the defendant 

herein. 

There was a second problem which became apparent. 


In order to print out an entire protester-free list, the list 
would have had to be printed out anew at least once every 30 
days. This particular aspect of the matter itself would have 
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cost at lea a minimum of $18,000 per year. To circumvent 
this cost, three carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical »o tba on the first illeged mailing, this occurred 
because the irviiing wa* ir'*de d* to the second mailing havi”" 

! , , .] made before • free list could be prii : : 1 

out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 

Accordingly, in order to comply with this unconstitu¬ 
tional provision of the law, the use of carbon copies of 
maili * labels was abandoned by defendant in 1970.* Thus, 
the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 

A third problem which was run into was that the 
optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 


*Such use has recently been resumed, but only to the limited 
extent that carbon copies are made of names and addresses only 
of’ those who have* bought from us, as to whom the Pandering Law 
does not apply, Cf. Pent-R Books, Inc , v. United States Postal 
Service, 32.8 F. Supp. 297 (E.D.N.Y. 1971). And in any event we 
have finally worked out a method for their use anyhow, so as to 
still comply with prohibitory orders. 
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the mailing list contained the name of Richard A. Jones, the 
computer would simply not recognize the name. 

lo avoid this problem, and similar problems, tin* 

only way tc prevent second mai lings was to so program ( he 
computer that all persons with the same last name at the 
same address should not get mail. This was done in 1970. 

Of course, t»«e slightest variation of an address 
would have rendered this an illusory protection; thus, if our 
attorney's wife Marilyn W. Levy, Esq., who at about that time 
had an address of 1133 Sixth Avenue, had appeared on a different 
mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, hut different 
to a computer -- a mailing to her could not have been prevented. 

In the meanwhile, the Supreme Court of the United 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge of the operation 
and effect of the law. The defendant, even though it had 
pioneered the way in presenting a method by which an unwilling 
recipient could get its name removed from its mailing list 
without any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to even 
better comply with the law. 
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To even better comply with the law, an improvement 
was made on or about November 14, 1970. Under this new 
system, the computer sought out the first five letters of the 
last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 
has the same first five letters in his last name -- even if such 
other persons had requested mailings from the sender, and even 

if their first names were different and were in fact different 
people. Thus, if one Murray Schwarts at 295 Madison Avenue, 

New York City, had obtained a prohibitory order, the computer 
would have automatically prevented mailings to all persons 
at that address tie first five letter of whose last name are 
SCHWA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Schwartzman as well as to 
Schwartz, Schindler & Levy, all existing persons or firms 
at that address, would have been prevented. 

Thereafter a still further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
RAS mailing lists the names of all persons as to whom the 
following three factors also appea red in the Government list 
supplied under the Goldwater Amendment or in the names supplied 
by the Prohibitory Order: 
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A. The first five letters of the Just name 
coincide. 

B. The first three digits of the street address 
coincide, and 

C. fhe zip codes coincide. 

i-hus, in addition to weeding out the names and addresses of 
the persons mentioned ahoy*, all persons within the zip code area 
(L0017) whose last names began with SCHWA at any address in 
that zip code area which began with 295, would be eliminated 
from the HAS list. Thus, any Schwartz, Schwartzman, 

Schwartzberg, Schwarz, etc. at 295 East 42nd or 295 East 41st, 
etc., etc., would not receive mail, even though some of 
such persons might be customers.* The problem is also 
solved of preventing a mailing to say,1133 Avenue of the 
Americas, when the address we were given was 1133 Sixth Avenue, 
since the numbers of the street address conirol. We have 
Vnhs succeeded in avoiding the type of problem set forth in 
the annexed page from "Popular Photography." 


Our computer house has advised us that at Co-Op City a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-40% 
of the cases. We note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us -- and that this would continue perpetually 
even after the one objecting Schwartz moved out. 


» 
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Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 
address; a mere speck of dust on a computer tape may prevent 
the elimination of one or many names. It is estimated that 
there will be a computer error factor of one half of one percent 
(0.57,) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAS under the 
Goldwater Amendment). 

I should perhaps also add that when we receive a 
comnlaint of a violation of a prohibitory order, we once 
again eed the name and address of the addressee into the 
computer, even though in almost all probability it is already 
on our tapes, and though the second mailing was due to matters 
beyond our control (e.g., the second mailing was to a new 
address when the Postal Service had only ordered cessation of 
mailing to an old address). 

That our program seems to be working is evident 
from the fact that in November, 1971, only four complaints 
were issued — one of which seems to be explainable only by 
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computer error, two of which were caused by Post Office 
error, and one of which cannot be explained because we have 
not been furnished with sufficient documentation, according 
to advice irom Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 

Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that of Pent-R 
Books, Inc., in order to comply with the lav;, have taken 
precautions which result, in elimination of mailings even to 
persons who may desire such mailings. We would estimate 
that that would include some 50,000 persons.* Under such 
circumstances, in addition to the clar violation of its 
First Amendment rights, it is further clear that there would 
not or could not be any willful violation of a prohibitory 
order. Accordingly, it would seem that this case would he 
moot, because any judgmeit, when rendered, could not have 
any practical legal effect upon the then existing controversy. 

* This does not take into account persons in the Armed Faces 
who may be deprived of mailings,it would seem that one person 
named "Smith" or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respective 
last name at such APO address from receiving any mail from us. 
We have no idea how many persons have the same APO address; we 
are thus unable to come up with a figure for this problem. 
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Indeed, there Is simply no controversy here. 

To further note the good faith of defendant, 
we note that, as already stated, Pent-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure that mail would not reach 
those who did not want to receive its mail. Moreover, when 
the Goldwater Amendment came into operation, requiring that 
publishers disseminating sexually oriented advertisements must 
subscribe to a list of persons who did not want to receive 
such ads, defendant was the first -- and for a long time the 
only -- subscriber to that list, which subscription cost it 
$10,0(0 a year.* While continuing to comply with that 
requirement, Pent-R tested the statute before a three Judge 


'In analyzing the first such list supplied by the Government, 
we ascertained that 621 names on that list of 31,604 names had 
bougat sexually oriented materials from one of the plaintiffs 
thero ° n “ ne > two > three or four occassions previously. Thus 
some 2/, of those cm the Government list are prior buyers. Since 
the Government List includes names of children, if we assume 2 r > 
children per adult name, then some 5 % on that list were prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the rccoint of ads 
for sexually oriented materials 
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Federal Court.; during the course of those proceedings, the 
Government constantly modified its regulations, under the 
Goldwater Amendment so that that ease was rendered moot and 
dismissed. One of the modifications followed Pent-It's practice 
begun long before the statute was enacted or became effective, 
of giving a warning notice oL the type of contents on an inner 
sealed mailing envelope. Pent-R Books , et al v. U. S. Postal 

Service, 328 F.Supp. 297 (1971). To further put this matter 
in context, we note that although some 200,000 prohibitory 

orders were issued against PenL-R, only approximately 750 
complaints werp ever made under the Pandering Law, according 
to the estimate of our attorney and the informal estimates 
of Postal Service officials -- an alleged violation rate of 
0.3757. at most. Of the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of 17. 
(0.0257.) of alleged violations. 









/ 
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Tho defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Fandering Law, 
as well to comply with the Goldwatcr Amendment. Its vast 
expenditures of money, made in an effort to comply with the 
law, show that it is not a law breaker, but a law observer. 
f° * ss . ue an injunction in any case such as this, which has 

i 

become completely moot by the use of such a computerized 
method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 

have the Court issue a useless order -- and an unconstitutional 
one at that. 


I understand that it is hornbook law that a statute 
must be construed so as to avoid raising questions of 

constitutionality. We believe tht we have raised substantial 
questions as to constitutionality in the operation and 

ofinct of the Pandering Law -- not involved in the Rowa n case 
which must be faced if this Court is to issue m order. 
Succinctly stated, it is a fact that the law cannot be complied 
with except by denying the defendant its right to communicate 
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to those who would receive its communications, and Lho right 
of those who receive such communications to receive Lhom. We 
submit that the law should be so construed inthis case os to 
mean that there is complete mootness in the case at bar, in 
order to avoid the raising of these questions. 

We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
prohibitory orders. It has never suggested any improvement. 
Since 1971, at least, it has been fully informed of our 
system's working. What more dees the Government want from us? 
Our standard of attempted compliance, our actual rate of 
better than 99 3/4 °L compliance with prohibitory orders, speak 
for themselves. No injunction need be granted. It could 
have no possible effect whatsoever. Any practical suggestions 
for improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

A comparison of the way in which the first 
mailing was addressed, that is, the physical set up thereof, 
to the way in which the second mailing was addressed, clearly 


\ 
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demonstrates that the second mailing was to a name on a rented 

list. This is obvious because of the differences; had the 

second mailing been to the same mailing list as the first, the 

two mailings would have been identical, letter for letter, 

type style for type style. Since they are not so identical, 

it is plain that one of the mailings, probably the latter, was 

to a rented list. For the reasons we have set forth above, 

we do not believe that a prohibitory order can be violated, 

constitutionally, by mailing to a name on a rented list. 

Finally, I note that, from the beginning, the Pest 

Office has been in violation of its own rules and regulations 

and forms for practice. Thus, the standard form complaint of 

the Post Office Department recites as follows: 

"Evidence has been produced that the above- 
captioned Prohibitory Order has been violated 
by you [or your agents or assigns] as follows: 

1. By further mailings to the addressees listed 
in the order. See exhibit annexed hereto." 

However, in this case, all that was annexed to the 


complaint was a copy of the prohibitory order. 
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It was therefore impossible, upon receipt of the 
complaint, tc determine whether the prohibitory order had 
been violated and impossible to prepare a defense thereto. 
The complaint was thus' issued in violation of the rules and 
regulations, failed Lo state a cause of action, and violated 
the defendant’s Sixth .Amendment right to be advised of the 
nature and cause of the accusation against him, and deprived 
defendant of liberty and property without the due process of 
law required by the Fifth Amendment to the United States 
Constitution. 

WHEREFORE, deponent prays that the plaintiff's 
motion for summary judgment be denied, that defendant be 
granted summary judgment dismissing the complaint, and that 
the prohibitory order be vacated. 


RICHARD S. SCHWARTZ 

Sworn to before me this 
8^ day of November, 1973. 

GILSOM SAFPfYF 
Notary Public Siam of New YorV 

No 34; ,r 178 

Qualified in ! . js County H f 

Commission Expires Match 30, 19 ,/y 
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EXHIBIT, ANNEXED TO DEFENDANT'S CROSS-MOTION. 

“*= ABOOT YOUR SUBSCRIPTION = ^ == 1 


Your subscription to Popuia* Photog¬ 
raphy is ma ntained on one of the world's 
most modern, efficient computer systems, 
and if ycu'rc like 99% of our subscribers, 
you'll never nave any reason 'o complain 
about your subscription service. 

We have found that when complaints 
do arise tne ma.onty of them occur be¬ 
cause people havu written tneir na-cs or 
addresses differently at different times. 
Fir example, if your subscription were 
listed under ' William Jones, Cedar Lane, 
Middletown, Arizona,’’ and you were to 
renew it as "Bill Jones, Cedar La-e. f/.d- 
do town, Arizona,” our computer would 
trunk that two separate subscriptions 
were invol/ed, and it would start seeding 
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h:::d:co!( of photography" 
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New York —Our man Rothschild to 
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- 1 Y ' —--panelists at 15th annual Wilson Hicks In- 
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MEMORANDUM AND ORDER BY DOOLING, D. J. 

FILED 

f. 9 B n\ « n imui"»s ohm 

ji UNITED MjflW i.sy COUKD^lR'Ct e.O"KM I). N.Y. 

EASTERN 'WTJ'rtTCT OF NEW YORK „ „ 

---* .JULP1974 * 

UNITED STATES OF AMERICA, 

l' Ml AA1 : 72 C 5 

-against- ,>A1 . (GRIFFIS 

j PENT-R-BOOKS, INC., MEMORAND 


Defendant. 


72 C 586 
(GRIFFIS) 

MEMORANDUM 

and 

ORDER 


j 

tj Appearances : 


M'FILMED 


LLOYD II. BAKER, Esq. (DAVID G. TRAGER, Esq., United 
| States Attorney, of Counsel) for Plaintiff 

jj HERBERT MONTE LEVY, E-g., for defendant 

[‘ DOOLING, D. J. 

In this action to obtain an order commanding com¬ 
pliance with a Post Office Prohibitory Order issued under 



39 U.S.C. § 3008 (formerly § 4009), the plaintiff has moved 

r . | 

for summary judgment on the administrative record, and 
defendant has cross-moved on affidavits. The principal 
l objections of defendant are those raised and disposed of 
in 69 C 1362, 69 C 1290, 72 C 606, and 72 C 609 , and 1 

I what has been said in those dockets need not be repeated 
j here. , 

| The only point made in this case by defendant 

^ apart from those passed on in the above dockets is that 

| 

defendant's allegedly timely mailed Request for Hearing 


T 
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I * 

was ignored. It wan mailed to the Postmaster at 
Columbia, South Carolina » from New York 

City fourteen days after the receipt 

of the complaint. In this case, however, remand to 

I I 

consider the timeliness of the mailing is not appropriate. 

• I i 

| j 

I The form of objections allegedly sent to the Postmaster 

|| 

raised no points not resolved against the defendant in 

I t 

i 1 the dockets referred to above. 


Accordingly, it is 

I 

ORDERED that plaintiff's motion for summary judgment 
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S: 

l'-.etff.:; DioTRii' 

... ----X 

UNITED STATES O? AM • P TCW, 

-a^uinr;t- 72 C 566 

: (GRIFFIS) 

PENT-R-BOOKS , 11 . C., JUDGMENT 

Def*. Vidor! 1.. 

- — — — — — — — — - - - — — X 

This action c o: ’ o: hearing on the cross-trot o 
the par Lie 5 ’ ioi sinr.r .ry jud m.-nt bo fore the Honorable Jc ’ n 
Doc 1 ing, Jr., DJ.strict arc >••, and the motion of plaintiii 
having been granted a:,d th i of defendant having been deni' 
in the decision duly -cr.cu • , it is 

ORDERED vnl At . tiDGv. • ' hat defendant PEHT-R-BROCHS, 1 
its agents and assign i train from any further mailin': 
Rev. H. Q. Griffis, Ft. 1, Fox 8, Hampton, S.C. 29924 

or intended for the indicated address by any variation ot a 
dressee designation, such as, but not limited to, occupmt, 
householder or resident; (2) immediately delete the above—x 
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party 

from a] 

1 mailing 

11st 1 O 

agent 

s or its 

assigns; 

and (j) 

sale. 

rental. 

exchange 

or ct.he 

lists 

bearing 

the name 

of the 


wned or controlled by i 
immediately abstain f r 
r transaction involvinc 
party named above. 


c 


Brooklyn, New York 


July 29,1974. 



UNITED STATES DISTRICT COURT, 

FOR THE EASTERN DISTRICT OF NEW YORK. 


X 


UNITED STATES OF AMERICA, 

Plaintiff , 

v . 

PENT--R-BOOKS , INC., 


Defendant. 



CIVIL ACTION NO. 72C 587 





run 
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IKX'KI.I fclNTKIKS 



O.g.ft. FOTT-aOBOOKS, IK7. 


r»* ft 


r. r^g'i 


iNUS 


5/5/72 Coffifi -a i nt fiied. Summons issued. 

5=26^72 Suwftong rt turned ajacl filed. Deft srvd 5*25-72. 

9-27-73 Notice of motion Tet 10-15-73 and memorandum in support of 

iaovi^n for summary judgment filed. 

11 - 29 7 •» Notice of cross notion and memorandum in support of deft's 
cn)3snit»Vion for summary judgment filed. 

Z/? 3 / 7 ; * pod -Menu & Order ltd 7 / 26 / 7*1 granting pltff’e motion 

__ _ XOi. p i a mma r y > lament, deny ing defjt'£ cross-notion for sairv f 

7 _29 -7lj JU DGM ENT dt,d 7-26-7*1 jjanting permanent Injunction against d 
_ ^ filed, (p /c mailed toattvs) ,^-s. 

Q-lQ-7t:Not.1ee of appeal filed. Imp licate dialled tc C of A i pltff, r 
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COMPLAINT. 


□MITED STATE' - DISTRICT COU T 

EASTERN DISTRICT OK NTT T YCPT' 

— — V 

UNITED STATES N AMERICA, 

Plaintiff, 

— no i i r:'«t — 

PENT-P BOOKS, INC., 

nef^ndan*-. 

_ _ _ __- X 

Plaintiff, UNITE?) ST*TFS OF AMERICA, by its at¬ 
torney, RObt-t-t J'. MOhGF, tfnited State** Attorney for tiio 
Lantern District of Dew York, complaining of the defendant. 

i. 1 f: gQS I 

1. This Court han jurisdiction of thin action 
pursuant to Public Law 00-206, Sec. 301 and Title 2R, U.3.C., 

Sec. 1345. 

?. The defendant in a New York corporation having 
an office for the conduct of business at 203 Klnqs Highway, 
Brooklyn, Now York. 

3. On or a^out ”av 4, 1060, defendant mailed 
or caused to be mailed through the U. S. nail to Richard 
J. Messer, Lanham, laryland (hereinafter referred to 
an “addressee") material offertnq for sale certain advertisement 
of Photographic Manual of Sexual Intercourse. 


COMPLAINT 

civil Action 
No. 






a 
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! 

i 


4. The said item wsq mailed from Brooklyn, New 
York, within the eastern bi~.tr Let of New York. 

5. The above ’ or' >ed mailing consisted of 
phntograj ic advert i n, jmentn which the addressee believer, 
to i-r erotically arousing or sexually provocative. 

6. The addr *so eo i-.> /uorted the Postmaster 

Cun. ral to issu«* an order di recting defendant, its agent; 

or »"3ign«, to refrain • r- •;rt.*r mailing., of sue. material 
to him. 

r ' c " 1 ■ hr. ) foment .nd nursuant 

fco Public Lav ".-2VT, g oC . T, l# );i -: 3V 1C/ 1969# the 

local Pontniat.gr, by or.ir r,f tie Poetmaster Cone ral, is- 
SUO<l p rohibitr.r” irder :/o. ?!>!, ordered and directed 

defendant, its agent: am* assign-, to delete hi-s name from 
any na las or transaction involving li~tr. bearing hin name, 
a elective 3 days after reoo:-t. of tho order. 

R. co. of t. ic order was mailed to defendant 
-V registered mail on or about the date it bears. 

9. Thereafter, the -’o;tmaster Central had r.»a ;on 
c. believe toat dofondant or soncona actinn on its behalf 
violated the order. 

10. on or a;.out. Tun» 2C, 1469, in violation of 
Prohibitory »r«»er ho. 7991, defer»ant, or someone acting 
on its behalf, mailed or caused to be mailed through tuo 
..nited States mail to th add re neci, material such as that 
described in paragraph 3 of the coranlaint. 
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12. r. Hily .if. l^rvil Poet:n her, 

by or dor of fc • • • on b.ut* t r : oi ■ 2/ i a co.ip lal tit. 

advieinq that o’n ■ lence h i>l >: roeai vod that • l« , fendar; t, 

or Airwoiv) ict'.'.ii or 11 > . •' i2 c , i id violated Probi* itor*' 
iTilor No. 2 ‘" i, nc vlv 1 i. a-> r » Inr.t t.h. t nnv reo- 
noiwo for !».» .t | 1 :<■*. to V * 2 - 4 ’iti.ir V la -. 

I ". * C i’ . f ! 'O' 1 nt w. • ’.oilod to to- 


fendant bv re- - > t»• r - •«I • . i ■ 


Viou the date it 




< * ' • 


13. .• ft-.v. . v ..<(* i request for a hearing 
whion was denied becauio i*. ur. not tinvil” filed. 

14. on f ;er»t«n!*or 5, 1069, a determination wa' 
made that defendant or someone actinq on its behalf had 
violated Prohibitory dr ier No. 2991. 

If. o conv of the determination was nailed to 
defendant by registered nail on or about the date it bears. 

16. The Postmaster General thereafter requested 
the Attorney General, pursuant to the provisions of Public 
Lnv 93-206, 5«c. 301 , to make application to a district 
court- of che United Stater for an order directing defendant 
to comply with the order. 
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WIU; S’'FORE, nlainti f f , UNITED STATES OF AMERICA , 

prays t 

a. That who cou*“- enter judgment herein repair¬ 
ing defendant, its agents and assigns, to comply with Pro¬ 
hibitory Order No. 2001, and more specifically, that 

this Court order and direct defendants, its agents and 
assigns, in conformity with this order to oease and desist 
from making any furti or mailings to the designated addres¬ 
see from all mailing lists owned or controlled by defendant, 
ua agents or assigns, and to refrain from selling, renting, 
exchanqir.o, or engaging in any other transaction involving 
mailing lists bearing the name of said addressee. 

b. That the Court grant to plaintiff such other 
and further relief as may be ju3t and proper. 

POBEHT A. MORSE 

United States Attorney 
Eastern District of New York 
’ttomcy for Plaintiff 
225 Cadnan Plaza East 
Brooklyn, New York 11201 

By 

Lloyd H. Bakar 
Assistant U. S. Attorney 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

--------------- - X 


UNITED STATES OF AMERICA, 

Plaintiff, NOTICE OF.M OTION 

- against - 72 C 587 

PENT-R-BOOKS, INC., 

Defendant. 


— — — — — — — — — — — — — — — — X 

PLEASE TAKE NOTICE that upon the annexed certifies 
copy of the record of the proceeding in the Post Office 
Department, and upon all the pleadings and proceedings 
heretofore had heroin, the undersigned will move this 
Co t at a term for the hearing of motions to be held 

at the United States Courthouse, 225 Cadman Plaza East, 

i '■ ' * 

Brooklyn, New Yoxk, Courtroom 0, on the / ' day of 
. . v tLi 

£ > 1973, at o'clock in the .i dw e noon of 

that day, or as soon thereafter as counsel may be heard. 
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for an order pursuant to Rule 5G granting summary judgment 

to the plaintiff, and lor such other and further relief 

as to the Court may saew and proper in the promises. 

Dated: Brooklyn, <ew York 

September .&• , 1973 


ROBERT A. MORSE 
United States Attorney 
Attorney fo** the United States 
of AMERICA 

By: 


Lloyd H. Baker 
Assistant U. S. Attorney 


TO: 

HERBERT MONTE LEVY, LSO. 

295 MADISON AVENUE 

NEW YORK, NEW YORK 10017 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS. 
UNITED STATES OF AMERICA 

POST OtFICE DEPARTMENT 

W ashing ten, D.C. 20260 


. u * 


_X 


19 


CERTIFICATION 

I hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 
Department, to wit: 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



William F. Lawrence 
Assistant General Counsel 
Mailability Division 


POD Form 2159 
Sep. 1969 
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COPIES OF U- S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 

ORDER 


In the Matter ot Violation of 

Piohititory Order No_ 

Issued Against 



t 'O* ** *555 ftr wfl C*nrtw»l 
Rev T«rk, H.Y. 1CX I7 


and agents or assigns, pursuant 
to authority of Title 39, U. S. Code 
14009. 


P. O. Docket No. 


Satisfactory evidence having been presented that you, or your agents or assigns, 
acted In violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States Is being requested to give consideration to making application 
to a District Court of the United States for an Order directing compliance with the 
ubove-captioned Prohibitory Order. 

C.Q. Beall f _ V 

Postmaster 


VkMringto*, D«C« _ 20013 

City State . ZIP Code 



Ml Mm 

May 1968 


SI 54 
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UNITED STATES OF AMEPICA 
POST OFFICE DEPARTMENT 


) 

) 

) 

) 

) 

) 

) P.O. Docket No. R5 P-277 
) 


P. 0. Box 155 5_ ) 

Grand Central Station ) 

N ew York. N. Y. 10C17 _) 

) 

and agents or assigns, pursuant to authority ) 
of Title 39, U.S. Code 4009. ) 


in the Matter of Violation of 
Prohibitory Order No. 299 1 
Issued against 

pent- a DOORS, Inc. 


HEARING DENIAL 


% 


Rule 956.3(a) of the Rules of Practice in Proceedings Relative to Violations under 39 U.S 
Code 4009 requires that a request for the hearing provided by subsection (d) of 39 U.S. Code 4009 
be made in writing and filed with the appropriate postmaster no later than fifteen days from the 


date of receipt of the violation complaint. As your request for a hearing on the above-captioned 


matter does not comply with the cited rule, it is deni 


Dated* August 20, 1969 






cc: General Counseli 


.'uuluf'V. She 9 It an. 
Regional Counsel 
New York Region 
Post Office Department 
New York, N. Y. 10098 


o 


P00 P.n. 

6«p. 1M 


2165 
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r •> ) 


INSTRUCl'iCIJS Yu l»a, £niNG EMPLOYEE 

U SIav ta iMp, a.iij t —i Ualivcr ONLY 

address when* iNiv.Vii |_1 to adiliesscs 

(Athiitinnul ch.tr yet r, <,i, tic / for that services) 


Rvcciii'J thr ntmtl'L'i-'J article ilcSCritwii tfilow. 
rigisurch no. K r stc*MiuRL i..i ru. mi of #nr«£ssiE(.v».< 3 /^ 41 /, 

5 '-IK:.‘- 11 }—f\ ’ • '••-nxs, (Wo 

ClRIUllU t.0. I \ ’ I 

___ r - U * il«flAi», W, AOI'I-I • UCS AGINT, ANY 

INSURLO MO. I > ■ -- ‘ ' I\] I 

. / - ». C 

_ _ f _ _ ~-. _ 

cajc duivuco A snow wiilrc duivuid (««,, ui,rt) , 

' . * < t t 

• 1 s / 1 / / 


eyt ithlUrl m) 


s ;■< / 


19 «PO 
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\ 


Rotary No. 


Jacket No.. 


-s cSS^AJlRte. 


roo* 


;;shi^ tos - 


2001S 


oa No <* 

set os Lock Nas 


<P.O.-«r B.P.O. anil Tr NoJ 


OmCE OF ORIGIN 


Akmark * 


Ihipalekiii OHa 


-V_ J, a ,H 


.15-3 


• RcaoJcti-i No. m 
Jacket m Lock Naa 


OFFICE OF ORIGIN 


529409 . [• ... 

jfefct :/€ .- 

_.W 2 Ld^.i^^T-_- t L?.. 

. Ctod&tJL . 

_ ■J.ZnT . 


^ * *v (T^ 


•ill c4___artickc 

sent by tht* cfUpatcki 


Cl! Ml thil «f«i 




/ t fff£ -^- 

.**- •**“. C Ptiwurk t! 

lo 01 

0irpafc*fn#_Cler*3 / t 1 * 1 O/ 

! V/ 

1( J ' 

BweMaM** *“**"« 0f! » 


3852 " L " M *" * ,W P"“ ■ *^* KWd k -' “ P*“ k ad -or 1 autaeJt pda. ad she- dawn 


/Wank C 


DlipaUk in# Of to 


BUI No._ 


A M. Rta. 
a Fit. No.. 


’«t No__ 


Rotary No- 


Jacket No.. 


Received- 


Akaut of 


Rtettnut PCer 


r 


(Vm bank lor raportloi ImcularlUaa ar d were pone leal 















































731a 


CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 

COMPLAINT 


In the Matter of Violation of 

Prohibitory Order No_ 

Issued Agcirist 


I 


KjAjl Mil 1*Ml Jgaart Station 

Haw r*x\ t 10017 > 


and agents or assigns. 

On behait of: 



Complaining Addressee 


P. O Docket No._ 


On th e If _day of_ Hty _, I9_ . Ml you received Prohibitory Order 

No _copy of which is attached hereto, issued against you and your agents or assigns 

under authority of Title 39, U.S. Code, §4009, upon iequ ?st of the above-named addressee 

Evidence hos been produced that the above captioned Prohibitory Order has been violated by you 
[or your agents or assigns] as follows: 

t. By further mailings to the addressees listed in the order. See Exhibit attached hereto. 


2 . 

3. 

4. 



if iMdUafrwriwfc itriiuti ^ M 

jt m j ronww * 


[Strike inapplicable items]. 

Any response to this Complaint or request for a hearing with respect thereto must bo filed, in 
writing 

_within fifteen (15) days ofter receipt of 


this Complaint. Attached hereto is copy of the Department's Rules of Practice relolive to answering 
this Complaint and requesting a hearing in the matter. 



POD For* 2153 

May 1968 







CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 





P O. BOX 81 
BROOKLYN, N Y. 11223 


BOOKS EMC 


FIRST CLASS 
PERMIT te. 23005 
BKLYN. N.Y. 


BUSINESS REPLY MAIL 

NO POSTAGE STAMP NECESSARY IF MAILED IN THE UNITED STATES 

' POSTAGE WILL B "paId By" 


RO. Box1555, 

Grand Central Station, 
New York. N.Y 10017 




PENT-R 

BOOKSINC 



- - 

nlii C_AiS 

—■—- 

- -' 

U S. sCTTaC-c 

"-— 


PAID 


I ^ 




r 

L_ 


FIRST CLASS MAIL 


S tCPilD J VE3SCR 
73:* fiivERCALE AVE 
LA.‘. HAU UD J4 
2 0801 


PERSONAL 



W/^yJj <T 


V^nCE TO ADDRESSEE 

Ttb rarslrre cnch~j u CNS0D0HED niCTTZETED BROCETFi 
oCcrc.i lax to Ad^ln CkJj, a t«r ra seal. If jroa 
* iSi Cus a if jron art not osar Csizo(21 rca DO NOT-- - 

THIS ESATLCFE S=p^y c=A Cj er^kye TJX~ _ £Hir > 
fcltiili eU rrtsa h to raiezz. r^>a C* rsia tta ersefcje, 

v3 eadesror to XGOf* joa l*=* Into ear caEjj is. Sri Y<ab 


I t uft 
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i ms is Im bcit dot* u» kind I have ever »rn. I was 

concerned ibout the • way in which the photographs 
depicted the various positions of sc-x, but the publisher! assured 
me that this book would be offered only to adult ’* Dr 1 M b. 

‘This is the first muruigc manual I’ve seen that didn’t heat 
around the bush.** Mu. W R. New Yo;k t itv 

'This book gave us a whole new ■•..iluuk <•: i '• ,*• » 

Wc never knew existed ” Mr. At Mu J K . Los Annies. t .dil 

“I wish this hoo/. » been published I years ago when we weic 
first married." Mt Mis. A.S., New York C ity 

"l only wish I had seen this book caily m my mainod lih M> 
marriage finally failed for ju>t those rcavrn which arc cove id 
in chapter Seven of this book If only I had tuowu w. ii tm. 
book now makes sn cIcji * Divorcee who was .’iked t»*ct miiient 


IKN II l*ON I l»U> 11 C.tih • Hi » ••in’ • * »• 

•l< a ui an* iM«»n«y jihI cfioii mio this hook W«* i«a*f ieci»*.»»% a<<»ut '*»•« 

l. H.k Wf (ffl •!..% hook hat l»*n* bean naadeJ ,n oui •***■» - «“al iooIm*.,,, -ml 
in.,i .i||uximcn( Wr feel this hook will be of immcnt *-lur n. iho.i«and« of a*" »> d 
«. ..H .I In cunvu.kC you of iKir onctflty a«d ol ihe fsilh »' hi** •*» ' 

' .. k wc m-kr il,is tui.pW \t.«>-hlf,wa»-*d gusrsnirr lo "'d,*, i,»|> id "till 
riHHOf.KAPIIK MANUAL OF SEXUAL INTtH( OUHM Mf-d * H-sr ><. M , »dr 
J ,i II allsr reading lh » hook you J • «»• let' p>n*p,lni „» >► '• * ,#,t .* a w» 

.1 . 'll -ml voil, parlnei -re « »l fry-vm* nr* '*r,-hit d »»••« «» " r ',oitl 

.xire »imj ,> return ihf ' •« » r *a*, i*n,t> or »• *• i ■* * 1 

a,.id> telu iard Wt.-i .uiild h« la.fe* lhan rh*|’ i. .* 1 *• 

* •iioinritis 1 ,-krs I*. |,|l out and toad Ihr Cm loo a fot.n M «rs •» an 

, .iijii' pari ,»l ,>ui I,le, y*'U •**»»• il ft* ymiitrlt -,>J pa*lns o* **' 

i ia,-r .,1 ii., s '•<*«, :r»* '*»•■» ol traua' hnowltdi* h'r . • . «• ' A r •»'»* 

,cpl> envelop- '« cnclotnl I • your consrmciue' Ami pdavf n frrnhrr \ u a<c 
not ncv-uce *t v"u di»ta»i»f*d » -• v rtan* >•» 

i,..,*ra * ihool qweiMon iH dr «»' Hcatc • •nlei I*'day* Hoi'* »••*# •■••I +•1* *•'* 

i- |l.•*! Ih-i y• Hi did' 



“Wc expect t«' be married ii* a few mouths. We u 1 11 ...» i . m 
will help get us off to a good r .tait in sexual m t'.civ 1 banks very 
much." L B. A C.K. Chicago, III. 


i-l': 'U’sk-Uk 


n’.rXw. ..-.'ll 

iwioj ♦-! * 


1 


£»C fABLt Ol t ON It NTS 




With » r final chapter pist nuupiete u hw slum wod-s.,,-* I Ml 
t*HOIO(;RAPIIIC MANUM Ob IN ltl« < »i(SI 

the lalcM, moil up to date * \ ut.un. il •**, tin umiKi i i, » »* • % 

ol today which is presented <•* v»»u this is >»•* »ouipi|.siicii ol 
ancient wisdom. People clnmgt*. even ihf f chun|urs ol m*v 
change. Thu *s todays p.uidc to sexual inieiounv s »*ic*» i*m 
today’s people! We ask you to review me table “? niiiiciii 


Prelate 
Chapter l . . 
Chapter II . 
Ciuptcr 111 
Chapter IV 
(iiapter V . 
Chapter VI 
Chapter VII 
Chapter VIII 
Chapter IX 
i Iiapter \ . 
Chapter Xi 
Chapter XII 

Chapter XIII 
( Iiapter XJV 

l Iiapter XV . 


... . Ilistorv of Sex 

..Dimensions of .V x 

.tMiilosophy of Sex 

. .N on ami Sex 

.Male and beuiah* Sex Organs 

. . . Art of I ove Making 

.Positions for Sexual Ini. ikouiw 

. . l emak* Oral Ao.il Sexu.diiv 
Male Oral Anal SrxiJjlitv 
Female lechnwiue for Satisfying llw Male 
Mak* TedlllMtue fur Satisfy ior llo I **m..le 

.Sexual Inh (tniusi 1 Ihiriii, 

MeiislratHNi ami Premamv 

. . . Satisfying Sohstitules 

.Sexual luleieoui - fm I lie Old, 

III lind llandit apped 
. . Compiling Your Own ll.imlhook 


We venture to suggest that wiy **w other Imoks ollei the 
complete coverage of this smgk volume I In* ih*»ve t ilde »*i 
kOtilcnlft bul suggests the scope ol what is offered t uh ihaptei 
is a model of clarity, of down toenrtli lanyuog. winch takes you 
instantly to the heart of tlu* mailer. Hu* hook was not wnireu 
for the professional, although w lully ex|>»».i that iiuhv 
piofessiontls will insist upon having a copy ol tins lunik m a 
prominent potrtion on then bookshelves 

Those who are constdeung mat nape will want a copy <d tins 
book. ThoM who are married and arc just Iscgtnning to Imd a 
certain tedium in then connubial bed will want to seek here lor 
vital answers to their problem. I hose who are ill. old, or 
handicapped will realize that their sex life need not !»c the 
gnawing, frustrating problem it now seems to be. 

Perhaps you have feelings which you think are unnatural. even 
■k-MMfid V*i mmii ■«» naluta juias oui /or fulfilununt WimJi 


; . .cgu.... price .d “I HE PIIOI Otilt Alilh MNMIM L 
>1 XtlAL IMITUOttRSF" is \\2'*b lh. is t . - s »■ ••*> 

. . .k stoics iiiiungiimit tin comilry andn>in> •* :i* «•••!»*» lums 
ni’ s.II.ng tins hunk lor lo the people win* .• mi.' le uke 
••iv.ini:i|*e ol om xpo ml pre puhhcalion v* ih ,«it , n. m 
in d mg this “I list IditHMi Npei tal (llli-i" I«»* InmO'il luu. n 1 
»im may pure haw* “Ihe Plmlogiaplm Man,-«* «)t Smi ( u hnei 
• on so’* with Handsome kiv.u Minding Im only VI uni .av k t 
I• >i a limited time only Hits kpei iul olfri m iv ‘ •• if|*e Ord 
ii'.nu* Y»m may have one chain e and one ih.nne nt\ •" < ike 
nlv tillage ,d iIns iremeiidouk ollei. IMeav nler toil i\ 1 Wclias. 
n.M.ks in stoik lor mmiedliiif xliipment (>m ui«>ury ha* K 
gi..nuntee of comic xldl applies' 

r rap.x'’n 


• t.'l- >*. • t 



v:<(. I’»u«sPrililetl On riitf l ino, llr»v> w. iihl I'mt Whiir Itmul 
\ml lli|>li Gloss Enamrlril Paper' 

•IlmulMMiw Kivar Hnulmg (Special l.clnce Biinlmg AU, 
Available I , 

•Over ISO Aelu.il Phoio^rapba In lilack A While And I nil ( olor 
—40 l ull Pane Pliotoiii 16 Pull P.irc Full < •'!», Pl'<>in>' 
you mum at ovi a n,e a,., op ji v, <hy iookih h 

N.i i..4. Sill N. saif».. To Donum..1 M n.«. 

(ISI FN.LOStl) ORDER FORM AND POSIAC.r PAID 
l NVEUMM 

,t .0.1) Order. Accepted But Mu.l He Accompanied dy A i2 
Deposit.) 

f - — - -- — “ 

, M NT ft BOOKS, INC. I* O. BOM lb*. 

!••«*< OmkllSiMlan V«k N.V 10017 




QmiHmwn 

Hk «M IUV* »«• *o !»!•♦»' s**»**r *m»l»l‘V' .... ■■■■ €»»••**•» Ol I or pooiooba^i 

manuai or Vi xuai ini tncountL**. 

I 1 n«ou»« kilMon H-Hiium* KN*» lUnditaf $0 »M 

pi o«iu>a Id,oop' Qoi«i Itawgidg C««rhound Lk^-v VoNhw «|W Ud 

H • <*W.loMd t _U CH*^. f J lira*. 

I hM -nciooMi Sir iHjioilirl*** #»»«» C.O O 

I uiHlttlUwl IhM »r I MR ool *-l,Uk«d. I »»'-V "•»•••' ' • 

daiyt *U«r I Il fo» •>< Hnmrtw'i r«lund ol «!»• |ior«h«o • 

I , jr«liy npfMMl «»«■• I am ova» Ik* aya o» 7 I *•••* a.-l I ti«« «N •«* •« 
alfoct b-toa 


c^* 


| Print Noma.. • .. 

• AiM.oo. . •••. 

' C Hy. - .... .. . 
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POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 


Wu A __ I. _ l s i v ; f 1 ‘ 

’ (Print, 


D 


\ 


addressee (parent of 


minor addressee] of the enclosed mailin,’, from . 

i\ u 


• i \ JvB-BocBs. _. 

(Print) 


p, 

- l-ECUC_A_L_ 


1 

-V- 


, \ . ‘ rl _ 


\\: 


v/ 

,1 

n- 


consoler this mailing to 


be n pandering advert isrntonl v>-Inch ->fii r ■. lor s.iii r-r ically arousing or sexually provocative mat'd. 

Accordingly, under the piovi.ivrv el liHc t inted States Code, -4 009, 1 request that the above- 
named mailer, and his jits, agents or .issue . he directed to refrain from making any further mailings 
to me |hs well ns to my below-listed minor ihildri n residing with me who hove not attained their nine¬ 
teenth uirthdayj. 



c 


NAMES OF CHILDREN 

l LlLVca._ 


BIRTH DATE 



NOTE: This notice must be accompanied by the objectionable advertisement and the envelope, or other 
mailing wrapper, in which the advert.sement was received. 


POD Form 

May 1968 


2150 
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I- . ' ... , - 

* *»/ IfJ i i.Ji.'UiT 

L i—h •( , »'«!•• >r OIIW 

LJ I j l(. iitdi 

_ (1 •' i/• n i ■ i • . ' / .’A,.. nirr't 

M ’ V ’ * \ ‘ i 

i M'» f /it' tl9* ' »«•/'#», I !•/«//■• , < i r iu'tl h* h »«|* 

r^WV 1 v ’ ••• 

* ... d . I 


.. \ yv ■ - i* 1 •> 

uih- '■*“ i \ / /i., , 'i• ■*“* 

— f f ' <'' r i r.,. 
*•.»*»*>*• i?. ‘ i r >, 


ir •“iitu i;.i. 




/•’■ t l 1 ' 1 “i r "i i • ><l... a -i m. ir /w it 

I • • he 


•'Alt Hi'tVUali 

< '• '/ . 

.» / 


. / 0* fl. . 

<' :••*»># •< --. tit . />. 

/• . ~ . , 


s' I 


I l'i Jru 
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PvMmark of 


DitpatcJung Off.ce 


Bill No_ 

A.M Rt‘V 

A Fit. No. 

Lock No.-. 


Botary No. 


Jacket No- 


Received 


Retelling C 

Roe*, mark if 


Rectihng Off.ce 
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P i oFi-iv.*. uEPAk i 
■ ,< PROHIBITORY ORDER 


in 1 ■ Mattel of 


Mailer 

P •&_ Sqx-1555l Grand Ce nt xal_3tation 


PROIIim rOKN OR1JKR 


and agents or assigns 




WHEREAS, vc were furnished 
caused to be mailed to 


’nailing pier e containing advertising matter whicti you mailed or 


Mr. Richard J 


at_hio fopner. acdj-otfu gf 


WHEREAS, s,;id addressee i..t deletmineii your advert isemenl to be a pandering advcit isement oltci 
for sale eiottcallv arou' :.g or sexually provocative in, iter, and 

WHEREAS, said addressee tins requested tbe issuance of an order pursuant to the prm : anas at I itle 
D S Code, .alOOO a copy of which iaw is punted on the reverse side hereof, directing you and \ our 
its or assigns, to rctruu from making any timber mailings to linn |and his minor i hihiien residing 
i him who have not attained then am, teeaiii tuithdavj. 

NOW, HlERE-hORE, pursuant totno cited statute, you, your agents and assigns, are hereby ordeied 
tl) To retrain from any further mailings to tiie following parties at the indicated addle , or mleaned 
the indicated address b> any variation of uidiessce designation, such as, hut not limited to, on up ml 
seholder, resident, boxholdei. postal pation. rurax route boxholder, and local, effective on the 30th 


MrRichard J* Meatier 


Sarah, Lj.MITJLcc 


ADDRESS:—6303 Dr 


La n lia m --- -Maryland___ -2DB31 

(City) (Si.i/o) (Zir Cix/i > 

(2) To immediately delete the above-named putt ice f«" ,n all mailing lists owned ot controlled b\ you 

or your agents or assigns 

(3) To immediately abstain from the sale, rental, exchange, or othe transaction involving mailing 

lists bearing the names of the p-rHie-— i ge | “viH above. /p 

/. r ^ 


c.c. bmii. 

Postmaster 

VJaohijagton r D.f?*- -20013 

City State ZIP Code 


I POSTMARK| 


Uuted’ May ^ 





XJ 
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POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 


l-__/Sc.lvCvvJ; . I\\ ' <1 : ,C'\( 

( Print) 


, addressee 


inor addressee] of the enclosed mailing from 


lTjtc \i*\_ f \ 03 oo Vs 

f Print) 


£L.5 ; _£ \j 


consider tins 


be a pandering advertisement which ofleis lur s.iie eroticallv arousing or sexuuMy provornti 
Accordingly, under the prove.ions of Title 39, United States Code, $4009, 1 request that 
named mailer and his |its| agents or assigns, bo directed to reftain from making any furOio 
to me ]as well as to my below- listed minor childien residing with me who have not attaintd 
teenth birthday). 




Signature/” 

» Street * 

l-Auitc u . /U 

City 


2. «■ 1'± / 
ZIP Code 


NAMES OF CHILDREN 


qAi _ivLilbut _ 


BIRTH DATE 






NOTE: This notice must be accompanied by the objectionable advertisement and the envelope, or other 
mailing wrapper, in which the advertisement was received. 


POD Form 

May 1968 


2150 
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riSs" i— '-»'*• 

PERMIT v. :.vc: 
BKLYN. W. 




BUSINESS REPLY MAIL 

sc pcs"*.:-£ stam? ssr.srsARY if mailed is the lsptc states 

r -JXrzZ3TE.7r '.5- - • -tl't - .-<■ nr-T^-gre. ■ysfma g-je.»'A ,r 

POSTAGE WILL BE PAID BY 



EOC <3 'NC 


^1'S, 

iLr -—. ' s 

/ 


Vf ) P. C. BOX 91 

\ T -- , E-kCOKLYN, N. Yi 11223 M 

/hMW 

7 / • * J. 


PENT-H 

LOCKS 1NGL 


/ft) j 

IP* i 


/ 


\ iM,/ 


V'i^ ’ 




■ <r r.JLEi »' 
- - : -.Tio< r: 

PAID }- 

>.- r 

s* - = ?5*L f 


.1-7/ 

9 ^ 


i— 


4 ST 


CLASS ryJAIL 



r~ 


79 



MR fUC'~t*D J MESSEK 
73C3 RlVlRlALE KD 
LAShAM MD 20fc01 


PERSONAL 


NOTICE TO ADDFXSSI3 

T-’re ^J-^e cm: Shi ta UNSOLICITED riirTTSUTSPyT-C: 
C^:.T 5 fct C: t* CC.**J C">, a c^rAp — . T i i aL , ~ 
w.‘: J rr t? jfjt crt CH’J the .j; :< C *rzn, Zf- - - 

THIS ENVEUCt: SLt;!v r-ATk th^erveiioe rCFUSED" - 
lr: t-jils ir>_2 rerjrr. it to yosTr-airtLC. L'pcc tit rm oT'Z'.a--~^~ : "~ 
V"J*al£aiQitottn£.v*yo=^:^vtI«jscKjr^£_=s6st.'nii cr ‘ 
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POST OFFICE ORDERS 


“llll\ is llie * MO IhHik ol l(S ki U *VC « O | .I't '11 I w 

concerned jImh *bc I rank w.iv hi Mich **»»• ! f m.; , 

depicted ilie van •• pits'iionsi i - % hut :|u ;;.t'• . .r. mil 

Pk 1 dial (Ills book •A' lilil be oflricd i ily to jdu'tv " I m I * , I 

“llws is the fir** marruge manual IV* *•, bat didu i 
aiomul (be bush drs. W K New York ( »;y 

“Ibis bonk gave us a whole now otillo-.d. imi x u il pi . , 

we never knew existed.” Mr A. Mix J k , I os \i. ;ok*s. ( aid 

I wish Mu> Iniok bad been published I.’ yoaix ago when we wru 
lifsl lltairicd “Mr & Mis. A V New A • ik « tv 

“I only wish I bod Mini tin • «., a ilv in y unit'd !.b Mv 
UMfiMp.r Imaliy foiled tor rist (It* ■ r• » neb a»e . .end 

in chaplet Seven ol dn.% book. Il only I Ii.nl ‘ nv ' t u, 
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DEFENDANT'S NOTICE OF CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


x 


UNITED STASES OF AMERICA, 

Plaintiff, 


NOTICE OF CROSS 
_MOTION. 


-against- 

PENT-R-300KS, INC., 


Docker. Nc ,. 72 c 537 


Defendant. 


x 


The defendant upon the annexed affidavits, cross¬ 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the calendar u; a further showing of a 
^urther alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to Rule 
Dt> of the Federal Rules of Civil Procedure. 


3. To vacate the purported prohibitory order 
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DEFENDANT'S NOTICE OF CROSS-MOTION 

4. To grant such other, further and different 
relief as to the Court may seem just and proper in the 
premises. 








HERBERT MONTE LEVY 
Attorney for Defendant 
295 Madison Avenue 
.,ew York, New York 10017 
689-2220 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION . 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF YORE 

UNITED STATES OF AMERICA, 

Plainti£. r , 

-against- 

PENT -R-BOOKS , INC. , 

Da OIU.ltil; L , 


STATE OF NEW YORK) 

• S3 m i 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sv/orn, deposes and 

says that: 

I an and at all tines hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT-R-BOOKS, INC. This affidavit is submitted in 
opposition to the Government's motion for summary judgment., 
and in support of our cross-notion for summary judgment. 

I am personally and fully familiar with all the facts set 
forth herein. 

At the outset, I note that this case in thoroughly 
moot, and that there is no case or controversy presently 
pending before this Court; any order entered by this court 
enforcing the prohibitory order (hereinafter sometimes PO) 


ANSWERING AFPTj) \VIV 
OF HERBERT MONTE 
LEVY, Esq. 

Docket £ ^2 ^ r, ^7 
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would be a useless order. As shown by the annexed affidavit 
of RICHARD S. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible — and wore so -- using every 
possible available computer technology, to insure that 
second mailings are not made to persons in regard to whon 
PO 1 s have been issued. Indeed, L luyself have: asked the Justice 
Department representatives v; .on I net v/ith on this case on 
September 2‘j, .1973 in Washington D.C. — Messrs. Sc:h? f for' 
md Cogbi? — whether they had anv suggestions as l > how 
ny client night talc- any butter precaution to insure against 
violations, a:. ; they wore .silent on this score. Nor 1ms 
the Assistant United States Attorney .in charge of this; c >:.e 
locally, Lloyd Halier, Esq., over been able to suggest any 
additional precautions which ny client should take. 

Hot only has ny client taken every precaution to 
avoid the possibility of a second nailing, but ny client’s 
position, as stated in the annexed affidavit of Mr. Koliwar Lx, 
is that it has no intention whatsoever of violating any 
PO, that under its existing computer technology it cannot 
violate the FO even if it wanted to; accordingly, there 
is not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring computer error). Certainly, 
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a computer error could not bo the basis for any finding 
of a contempt, nor could a human error, perhaps by feeding 
an erroneous entry into the computer, ever be deemed a 
contempt. Hence, since nothing can be accomplished by an. 
order to be entered, and since there is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunct'on. 
Certainly, in its discretion, no injunction should issue. 

The case, too, is cV„ irly moot, and v/n can.not see how -:h 
is any case or controversy within the meaning of the Uni t.r I 
States Constitution, which would give this Court jurisd.iei ; on, 

nonetheless, though we note this plea in bar 
because of lack of jurisdiction, because of lack of case 
or controversy, mootness, arid no threat or intent by the 
defendant to act .illegally, we now turn to other aspects 
of the matter. 

Irrespective of what we have set forth above, and 
what we set forth below, this case — along with all this 
other related cases — must bo dismissed for tire failure 
of the Postmaster General to make the final finding and 
order that lv xs required to nal.o before any jurisdiction 
can attach in this Court, ’’has, Hubs re Lion U of .'lection 4009 
orovidcs as r ollov;s: 


i 
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"II t.he Postmaster General, after appropriate 
hearing if requested Ly the sender, ami withou! 
a hearing if •• : hearing is not rogue:; Led, 

thereafter del ; i non that the order given 
has been or is being violated, lie is authorise l to 
request the Attorney General to make . :ppl .i < nit ion , 
and the Attorney General is authorise.! to : > d . 
applroation, to a District Court of the 
United States lo.; an order dircc' 1 ' nn 
compliance with such notice." 


Thus, the Post, .asl.ee General must determine that 


the order cjiven — the prohibitory order — has been or 
is being violated. Yet neither Lhe order in this cast*, 
nor in any of the companion cases, makes any such 
determination. In fact, no determination whatsoever was 
made by the Postmaster General. The order itself, a form 
order, merely recites as follows: 


"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captioned Prohibitory 
Order, the Attorney General of the United Staten 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

ihe mere claim, or fact, that satisfactory evidence was 

c sen tod that doiondant acted in violation oj. a proh Lb •. Loi y 

order, does not constitute a determination that defendant 

had violated or was violating the prohibitory ordc . 




796a 


AFFIDAVIT OF HERBERT MONTE LEVY 


Satisfactory evidence could br; presented to sh u; 
n violation, and there could be evidence presented contra 
as well. Thus, there was simply no determination required 

)>y statute, but nerely a recitu.l that a prim facie case had 
been made out.Vais in totally different from a determination 
having been made of a violal j.u 

Moreover, even had a determination been made, the 
statute required such a determination to be made bv the 
'c .t.-\aster Genet \i. the determination here, such an it war;, 
•..m. made by a Postmaster 


we are aware ot no delegation of authority to a Postmaster to 
-. d;o such a determination, and ror such a local off icial to 
.die. a request to the Attorney General of the United States. 

\et that is apparently what happened here. Moreover, if there 

any such purported delegation pursuant to eit). r regulatio 
or rules, we know of no authorization for such delegation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Law, 39 U.S.C. Section 4009, 
gives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") is indeed a 
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pandering advertisement. 01 course, many complaining 
addressees, whose Xibioo is aroused by non—sexual materials 
. - who are eager ro shut oft the mailed flow of advertisements, 

J ui fa certified that an advertisement is a pandering one, when 
to a laore reasonable person it night appear that such an 
dvett.isenent was not pandering, i .je^. * neieher erotic'allv aiour.. 
; or sexually provocative. Thun, cording to uha honort of tho 
Commission on Ooscenity and Pornography (Bantam Books Edition, 

] 970) , at p. 133 : 

"Prohibitory orders have been issued against 
nearly 400 separate business firm names 
mailing sexually oriented materials; orders 
were also issued against dozens of business 
firms advertising nonscxual products." 

However, according to information we have 

received, the Government has not sought even one Court 

order to enforce a postal prohibitory order against any 

of the dozens of business firms advertising nonscxual 

products. It has sought Court orders only when the first 

mailing was — in the judgment of the Post Office — 

pandering, i.c. ,of a sexually provocative or erotically 

easing type. Virus, ror example, 1 have received 

information, and therefore allege, that while 

prohibitory orders have been obtained against mailings 

made by such organizations as the .American Civil 


i >g 
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Liberties Union and the Practicing Lav; Institute 
neither of which mail any r.ati • il v;hich could con¬ 
ceivably be cal.'a d sexual ly provocative or erotically 
arousing -- the Post Office and i is successor, the 
Postal Service, have completely tailed to go into 
Court to sea), a Court Order enforcing a 10, even v;h'n 
there has been a violation e" . h- P0» We defy the Govern lent 


to show otherwise. 


Thus, the Government has been selectively determining 
in which cases it should seek a Court order. Since nothing 
can happen to a mailer unless and until he violates a Court 


order, it is ouito Clear that. Tost Office censorship is 
n;:: being used in the place and stead of the discretion of 
the complaining addressee. Thus, the First Amendment is 
violated, because as construed and applied, and in its 
operation and effect, the law vests the plaintiff and the 
Attorney General with the power to make discretionary 
evaluations ol material, and to determine which advertisers 
to move against, on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
Amendment rights, and is further repugnant to the due 

clause of the Fifth Amendment, and further deprives 


p jeess 



i 
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defendant of liberty and property without the due process of 
law required by the Fifth Amendment, as well as depriving 
defendant of tne equal protection of the lav/s under the said 


Fifth Amenunerb 


Tne administ 


native co. ;;>laint issued by the Post 


Office did not state any cause of action, in that it failed 
to allege the date of Liu il 1 god second mailing, and in 
Lhat it further failed to alleqo that such alloyed mailing 
Wc\s made more than 30 days after the defendant's alloyed 
receipt of Lhc alloyed PO. 

As construed and applied, and in their force and 
oi-fcct, 39 U. S. C. Section -1009 and the Rules and 
Regulations prormlyated thereto and thereunder, are ropuynant 
to the due process of lav; clause of the Fifth Amendment and t-o 
t_!ve Sixth Amendment, and deprive defendant of lihertv anrl 

O 

property without said due process, and of its riyht under 
the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded him 
according to the decision of the .mpreme Court of the United 
States in Rowan v. United States Post. Office D cpai. tn ont, 

197 U.S. 72U (.1970), for the following reasons: 
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In every Pont Office henring, the hearing offieer-- 
a.n employee of the Poet Office which is bringing the 
complaint—has been the prosecutor, the judge, the jury, 
and, to the extent to which he ha.-, introduced in evidence 
varying papers, a witness. Wherever the Post Office has purportedly 
determined that defendant or someone acting in its behalf has 
violated a TO, such dotermination has been made without the 
testimony of any person whatsoever identifying any materials 
or the dates of their being received or scnL, thus without 
any legal ev Ldon •.* v;h.\t soever. bespit*; refloated demand made 
. or of or by the c ••nd *.ut here, no complaining addressee 
in*... ever been produced at an adrnini strativc hearing, nor 
i:;is any such person' s testimony linon permitted to be taken 
by dope, it ion a 1 tor dee and proper requests therefor, tiie. 

Post Office disregarding its own ruins and regulations in 
. gard thereto, am. consistently failing to give any 
information whatsoever on how its own rules and regulations 
are being implemented. It is our understanding that the 
Pont Office has never even inquired as to the willingness 
of the complaining addressee to appear a id give testimony 
at a Post Office hcari g. Thus, any mere indication by a 
complaining addressee, or tiny wri ten (but invariably unsworn) 
statement by the complaining addressee,as to the date of 
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receipt of the second mailing, has beer ^ .1 as 

uncon trover table Gospel truth bv the Pose .fici , with 
no opportunity i• ng given to the clci endant to shot/ error 

or hostility on tl e part of the complaining witness. 

Insofar as the plaintiff may relv upon the 
presumption of 3y U. S. C. Section 4G09(f), such 
presumption is arbitrary, capricious, unwarranted and 
unreasonable, especially in v. : ow of the notoriously pu n 
mail service of the last several years. 

The defendant has been denied its right to a 
hearing before the Post Office, and, unbelievable as it 
nay sound, the Post Office has in effect taken a default 
against my client by reason ofc its o^n inefficiency, by 
1 eason of its own inability to properly transport the 
1.1 to itBfil r . The Pandering Law requires that a demand 
a hour in-, . ~ iled »/i ch t ir • ■ 'o s tmas tor General Lliin 

i r > days after the PO has been received by the mailer. The 
Past Office immediately began violating this provision 
the iaw, by requiring the demand for a hearing to bo 
addressed not to Postmaster General, but to the local. 

P'-jL naster, or to someone at a local Post Office; this i:; 
clear from an culmination of the text of the complaint 
issued by the Post Office. Thus, it was improper for the 
Post Office to take a default .in any situation, since it 
required a filing with the wrong official. 
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Noii“ icless, at the Liras that the administrative 
complaint was .ssued in this case, I had followed the 
following procedure: 

The latest stamp on the back o r the envelope containing 
the administrative complaint, I reasoned, was the earliest 
date upon which the PO was delivered to client; certainly, 
it was a reasonable date to measure, from, since obviously 
the Post Office could not have put a stamp on the bacJ; 
of tie envelope after it had parted with its custody. 
Accordingly, when received from client, it was my practice 
to make a notation as to the deadline data for mailing 
in the demand for hearing, based on the latest Post Office 
stamp. Where a stamp showing date was put on by my 
cli it, I measured from this date of receipt. I calculated 
this date as being 14 days from the latest date stamped 
on the back of the envelope, except where the 15th day 
would fall on a Monday, and I would note ny deadline as 
being the Friday precceding that Monday. Appropriate 
adjustments wore made if a holiday intervened. I would 
then make it my business to mail nut my demand for a 
hearing on or prior to that deadline date. 

This . as my practice lor many many months. The 
Pandering La./':; effective date was April 14, lyfiO. I had 


no problems whatsoever with ny practice until sometime 
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:i 1969 when I noticed that, although T was following 
my prior plan of action, F was suddenly the recipient of 
defaults all ov r the place. 


Upon inquiring as to why these defaults were 
being taken, I was orally advised by Post Officials (just 
who advised me, I do not now remember) that the Post Orlicv 
had adopted u new construction of the statute, that they/ 
had now decided that they were going to take the word:: of 
the statute literally, and if the demand for hearing was 


not actually "filed" by arrival at the particular 
Postmaster's office on or before the 15th day, this would 
be considered a default. I protested that even Internal 
Revenue Service, when it requires that you file a certain 
tax return by a certain date, considers you to be on time 
if your mailing envelope is postmarked on the day set 
for filing, and that the Post Office was now claiming 


that it could put mo in default by being slow and 
inoificient in the* delivery of mail to itself, fly 
protests were to no .’ail. Annexed hereto are copies. 
o’ my correspondence in this regard, which were sent. 

I night also perhaps add that I was extremely 
careful to always have my demand for hearing sent out 
on the date, that the demand tor hearing bore; that, demand 
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for a hearing v.m u.it, though it is not reflected 

in the "certiij od" file submitted by the Government, on 


the day indicated on the dev and for hearing, (copy annexe; 
and there was thus absolutely k> reason whatsoever why, 
in equity or logic, the Post Of;ice took a default 
solely because of its own inefficiency in delivering 


nail to itself. 

In this connection, I note also that in this 


very case, I too3i an apnea’ from the decision denying 
a hearing as evidenced by the correspondence annexed 
hereto. Go far ns ny records now show, that appeal was 
never acted upon. Thus, this proceeding is being brought 
to enforce a PO while an appeal is still pending in 


the Post Office Department. 

The above also demonstrates that the file 
submitted by the Government herein is woefully incomplete 

The Government purports to proceed upon what if 
terms, in its notice of motion, an annexed certified 
copy of the record o r the proceeding in the Post Office 
Department. However, the certification which is annexed 
is totally defective, in several respects, as is set 
forth in detail in our memorandum of law to be submitted 
herewith. Thus, no evidence has been presented to the 
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Court upon which it could base an order; the Governnen t' r. 
Motion uust be denied, and summary judgment awarded to 
defendant. 

Further, we note that the certification .is 
remarkably . eking in stating which officer has legal 
custody of the record. All "certifications” seen to be 
made by an official in Washington, D.C. Yet this 
official is not the one who has either actual or legal 
custody of the record. On Live contrary, "Files relating 
to the issuance o£ these prohibitory orders (j 25,0P0 issued 
between 4/14/68 and 12/31/69) are maintained in G4 postal 
service centers across the country and contain the 
complaints, the offending material, and the resultant 
prohibitory order." Vol. Ill, Technical Report of the 
Commission on Obscenity and Pornography, p. 161. 

Even wore a certification hero to be proper 
and legally correct, it would nonetheless not afford 
a basis upon which any factual finding.*; could bo made 
.and an injunction issued, for the certification merely 
certifies "that the annexed documents constitute true 
copies of original records which are in the 


custody of the Post Office Department, to wit," then 
reciting the Post Office Docket number of the case and 
the name of the complaining addressee. Thus, the only 







» e 
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papers which are certified by the Governnent are, at 
noat, the papers which would contain the docket number, 
and yet, such papers standing alone cannot possiby 
spell out any violation of a prohibitory order. For until 
the issuance of the administrative complaint by the 
Post Office, no papers bear a. docket number, nor his 
the docket number of the case been put on any papers 
ante-dating the administrative complaint. Therefore, 
there is no certification of the record insofar as 
the issuance of the underlying prohibitory order, or 
the,, date of its receipt by the defendant. Since the 

date of receipt is crucial in determining whether 
the prohibitory order has been violated, its effective 
date being 30 days after its receipt, there is, in the 
absence of any certification of the prohibitory order 
and the return receipt therefor, a complete lack of 
any proof of the date of the receipt of the prohibitory 
order. Thus, the entire case must fall as being without 
a foundation. Moreover, the paper supposedly containing 
some proof of the date of receipt of the second nnix-ng 
.mas not contain the docket number of the case; thus, 

It has not be n -ti'i i. Similarly, the return receipt 
showing ulie alleged date of r.r>:o:ipfc oi the adm.in.i str. il.i v< 
complaint docs not boar the docket number of the case. 
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Thus, there -is simply no proof whatsoever as to the 

receipt of the admi nistrativc complaint. There is 

nothing to show, accordingly, that the defendant vmb 

accorded its procedural rights under the statute. 

The randering Law, as it existed at *-ho 

tine of the alleged violation complained of here, 

r lid not require nerely that a prohibitory order be 

issued as an order of the Post Office, or its present 

V 

successor the Postal Service, but required that the 
prohibitory order be issued by the Postmaster General. 

In the case at bar, the prohibitory order was not 

issued by the Post:vaster General. 

In the case at bar, the order was issued by 

. local wstmstor. who had no authority to issue r.ach 

an order. I£ indeed there wan any administrative regulation 

authorizing the delegation to a local postnastor of the 

power to Issue a prohibitory order, then, we submit, 

there is simply no authority in law tor such delegation 

, , i,, whore* as hero, the statute*expressly 

to have been mule, wnorc, a * ' 

requires the Postmaster General to issue the order. 

The prohibitory order prohibited a mailing to a 

street address of 6303 Brightlea Dr. 

However, the second alleged mailing was to a totally different 
street address, to wit. 7308 Riverdale Ave. 

Thus, there was clearly no violation of the prohibitory order. 


\ 


4 
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We turn next to the problem of whether, 
even assuming that the record properly certified 
and that the no called evidence of date of receipt 
of the second nailing was admissible# both assumptions 
being purely for purposes of argument, — a violation 
of the prohibitory order has been nade out. We note, at 

the outset of this facet of the araunent. that there 
is completely lacking any proof whatsoever of the date 
of the second mailing, that such date was never alleged, 
and that therefore the defendant was never accorded due 
process of law under the Fifth Amendment and the 
right to know the nature and cause of the accusation 
against it under the Sixth Amendment. Just as significant, 
however, is the fact that the second mailing bears no 
postmark whatsoever. Thus, the Government is forced 
to rely upon the statutory presumption found in 
Section 4009 (f), that a mailing received more than 30 
davs after the effective date of prohibitory order is 
presumed to have been sent in violation of the order, 
liut, as we show in our brief, the effective date of 
the order is 30 days after it has been received, so 

that there is no presumption of a violation unless the 

a 

second alleged mailing was allegedly received 60 days or 
more after the date of receipt of the prohibitory order. 
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In the ease at bar, it is quite clear that the 
presumption does not operate, since, according the Government 
i ',.: benefit of ever* doubt and assuming for purposes of this 
argument solely that the evidence is admissible, the most 
that the Government alleged file shows is that the pro¬ 
hibitory order was received by defendant on M ay 19, 19f>9 
and that the second alleged nailing was received by the 
addresses on June 26, 1969 being a difference of less 
thin 60 days between such two dates. Thus, the presumption 
cannot operate, and in tno absence of any proof whatsoever 
other than that to be gained by the use of the presumption, 
it is quite clear that the Government has not made out a 
violation of the prohibitory order, and that summary judgment 
should be granted to the defendant, dismissing the complaint. 

\/e come next to the question of admissibility 
of the evidence of the alleged date of receipt of the 
second alleged mailing. In view of the improper certification 
of the record, v;a do not see how such proof can be 
admissible in any event; it is completely unsworn to, 
and it is the rankest kind of hearsay. The Gov ament, 
in its brief, has not attempted to sustain the admissibility 
of this evidence. We expect, however, that the Government, 
will urge that, assuming proper certification, it is 
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admissible under the Federal Business Records Act 
(28 U. S. C. Section 1732 (a)) as a record kept in 
the ordinary course of business, it being the ordinary 
course of business to keep such records. However, 
as we show in our brief, since the business involved 
is that of the Post Office, and the entries as to 
alleged dates of receipt were nade by third persons, 
not by the Post Office, such rule does not apply. 
Moreover, even if such a rule did apply, in a normal 
case, it would not be applicable here, for this reason: 


The normal reason for permitting evidence 

of business records lo bo admitted is that such records 


are inherently reliable*. But 


a prohibitory 


order-pandering case, we suow.it, such evidence is 
inherently unreliable. For several reasons, as follows: 

a) Tina type of person v>ho goes to the tine and 
trouble of going to the Post Office to obtain a prohibitory 
order rather than merely tear up the material which offends 
him, especially when — as here — he lias been given 
notice of the contents of the envelope (see the right 
hand bottom of the mailing envelope), is obviously the 
type of person who is sorely offended by sexually oriented 
material, the type of person, indeed, who very well 


7 
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night, usually does, wish to see as much trouble 
caused to the nailer of such Material as possible, 
even when, as here, the material involved has been 
held to be not obscene. This is graphically 

o 

illustrated, despite all the hypocrisy of the 
Pandering Law, in the statement of one addressee, in 
the case purportedly pending in this Court of Un ited 
S tates v. Pcnt -R B ooks ,72 C 606, where the addressee 
noted as follows on the notice (request) for prohibitory 
order: 

"I request nore than this (see below). This 
form evades the real issue. I have no minor 
children in ny hone, but YOU know this 
literature is reaching homes that have minor 
children. I AM HOT CONTENT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING 
MY HOME; I EXPECT THE POST OFFICE AND JUSTICE 
wEPTS. TO FLUSH OUT THE SOURCE OF THIS OBSCENE 
MAIL, GET HIM OR THEM IN PRISON, AND STOP ANY 
OF THIS STUFF FROM BEING MAILED OUT AT ALL ." 

Similarly, in another purportedly pending 

case, in the memorandum from the Post Office Dept, dated 

June 3, 1969, the Postmaster recites that the complaining 

addressee, Mr. Griffis, 

"...is very concerned about this type of 
literature ’ the nails and offers his 
assistance and cooperation in trying to rid 
the mails of it." 
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And this is very obviously the attitude of the Post Office. 

b) There may be community pressure, pressure 
by Post Office officials, or even by the local Postmaster 
or postman to attempt to make out a violation of a prohibitory 
order in order to cause more trouble for the nailer, in 
this enotionally-chnrged situation. The defendant is 
precluded from obtaining an examination of the complaining 
addressee in order to determine this, and there is simply 
no way in which the defendant can ever obtain such 
information. But this has happened. Graphic and dramatic 
proof of this — of a direct Post Office attempt to influence 
an addressee to set forth a false date of receipt of mail so 
as to be able to find a violation of a prohibitory order, 

— was accidentally uncovered during a hearing in another 
case involving this very defendant. 

Thus, in the Post Office case entitled "In the 
Hatter of: Violation of Prohibitory Order No. 633, issued 
against Pent-R Books, Inc., Respondent, on behalf of 
Thelma M. Moser, Complaining Addressee, by Postnastcr, Phoenix,. 
Arizona," Post Office Docket # R14-Pa64-633, Gary Langer, 

Esq., then of my office, at the Post Office hearing, asked to 
look at the original folder. Upon it being examined, Mr. 
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Langer noted that in the file, there was a card, obviously 

prepared by the Post Office, the bottom of which puroorted 

to show the date of receipt reading: 

"On August 27, 1969, I, Thelma Moser, received 
from the Pent R Book (sic) a second letter". 


apparently signed by Thelma 

this legend, also obviously 


Moser. But immediately preceding 

prepared by the Post Office — 


which had failed, 

following: 


to cut it off •--- appeared the 


"In order to make a case against this firm wo 
must have signed statement as to date of 
delivery of the second .letter. The date given 
is an estimated date, but will give us the 
correct waiting period to carry on this complaint. 
An envelope is supplied for your convenience 
and no postage is necessary." 

A Xerox copy of the card is being filed with this 
Court in United States v. Pent-R Books , Inc. , 69 C 1362. 

That this cane from the Post Office is quite cleiir 
no one else would or could have given this "information" 
and supplied a postage-free envelope. The Post Office's 
clear motive was "to make a case against this firm 
(defendant)", and the date given was an estimated date, 
obviously "estimated" by the Post Office in order to give 
them "the correct waiting period to carry on this complaint." 
Thus, the alleged date of receipt of the second mailing in 



i 


f 
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that case was a totally fictitious date that the Post Office 
itself "estimated” in order to show a violation. (How could 
the Post Office make an estimation of that which was noL 
within its own knowledge?) It. will be noted that the alleged 
date of receipt, August 27, 1969, was completely typed 
in on the sane typewriter which had written the instruction:., 
and was obviously not done by Thelma Moser. Filed in 69 C .1362 
will be a photocopy ot the transcript of the stenographic 
minutes of the Post Office hearing on this natter. 


In the complete absence of any opportunity to cross 
examine Thelma Moser, or the Postal officials involved — 
an opportunity constantly requested by us, but always denied in 
each and every case, -- the defendant is simply at the mercy 
of the Post Office, when the Post Office thus unilaterally 
decrees the alleged date of receipt of the second mailing, to 
get a correct waiting period to carry on its complaint. The 
Lust Office obviously picks a date convenient to show, in 
their legal judgment, a violation. How widespread this 
practice has been by the Post Office, it is impossible to 
determine. (We should also note that the Post Office has 
consistently taken the position that receipt of a second 
mailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
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position is incorrect., it explains why the Post Office does 
not always suggest a date or receipt of the second mailing 
more than 60 days later.) 

Of course, this shows that when the Government 
seeks equity here, it does not come into Court with clean 
hands. Its hands are despicably defiled by its covert 
attempt to frame the defendant in the Moser case, an attempt 
disclosed only through its carelessness in not cutting off 
the top of the card in this instance. While this is not 
one of the cases presently pending in which summary judgment 
is sought, the sipple fact is that there is no investigator 
tool whatsoever by which we can ascertain how widespread 
this practice is and was. Denied the right to confront and 
examine a complaining addressee, which we contend is a 
denial of liberty and property under the due process clause 
of the Fifth Amendment and the denial of the right to cross 
examine and confrdnt defendant's accusers under the .Sixth 
Amendment, but with the proof of at least one attempted 
frame-up, we submit that the Government must either submit 
all of its complaining addressees and Postal Officials to 
confrontation and cross examination, or that equitable relief 
should be denied by the Court. 
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In my affidv/it, I note that tho Pont Of fie: - ' 
nearing examiner sics as t:r; witness, judge, and jury. 

An examination of the transcript of the minutes in the 
Moser Cease shows the vice of such multiple roles being 
combined in one person. The hearing officer was David 
3. Kelson, Esq., an attorney for whom I have the greatest 


respect and admiration. Yet even Mr. Kelson, when faced 
with indubitable proof of the Post 0ffj.ee framing a 
defendant, rose to the defence of his employer, the Post 
Office. It is, under tho circumstances, a severe denial 
of due process to permit the same person to be witness, 
judge and jury, especially when he is employed, as here, 
by the same Department which makes the accusation of 
violation. 


Thus, whatever exception there might be based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of 
highest Government officials, and with at least one 
Postmaster having been found out to attempt to obtain 
false statements as to date of receipts of second mailings, 
if would simply ludicrous to hold that there was any .inherent 
reliability in the alleged statement by an addressee of the 
date of receipt of the second mailing. 
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The alloyed receipt, purporting to show 
the date of receipt, purportedly signed by the complaining 
addressee, does not clearly show the date it was received. 
It nerely re cites "received," or a word or words to such 
effect. The no>:t line sets forth the name of the addressee. 
This nay well show the date the Post Office received 
the material from the complaining addressee, rather 
than the date that the complaining addressee received 
the second nailing from the defendant. It certainly 
is not proof that this was the date of receipt by the 
complaining addressee of the defendant's second alleged 
nailing. 

The writings purporting to indicate receipt 
by the signatory contain what are apparently two 
different handwritings, one hand\ -iting showing the 
alleged date of receipt, and one showing the signature 
underneath. Since these are in apparently two 
different handwritings, it is impossible to tell whether 
or not the date of receipt was perhaps inserted 
by the Post Office, rather than by the addressee 
hinself. It nay loo that a trial would disclose this, 
with an opportunity to examine the complaining 
addressee, and hence summary judgment should be 
denied to the Government. 






I * 

t f l 
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While the law as quoted in the Government 
Lrief now permits a conplaint to he issued by '-he 
Postal Service, it is nonetheless true that the 
statute as it existed at the tine of the issuance of 
the conplaint in the case at. bar required that the 
conplaint be issued by the Postmaster General, ho, too, 
with the order determining the violation, but in the case 
at bar, the Postnaster General did not issue the 
administrative order finclin<j the violation, or any 
administrative order. 

On the contrary, the order was issued by a 
local Postnaster. 

There has been neither showing nor claim that 

there was any statutory authority --- palpably lacking 

a. 

for the dexwxjation by the Postnaster General to such 
person, an authority which would seen to be singularly 
lacking, in view of the fact that recommendation has been 
nude to the Attorney General to seed; a Court order upon 
the say-so not of the Postnaster General, a Cabinet officer, 
but on the say-so of a minor functionary. If there be such 
a delegation of authority, we are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 
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Finally, we note that the prohibitory order and 
the complaint issued out of the Post Office not at Lanhani, 

MD. , the address to which the first nailing was nude, 

but out of Washington, D.C. 

We submit that the Postmaster at * he latter city 
has no jurisdiction over Mailings to the former city. 

This affidavit has been particularly directed 
towards the particular facts in this case. We also submit 
herewith an affidavit by Richard S. Schwartz, which will 
be filed in every one of the presently pending Pent-R cases, 
which attacks the proposed relief requested by the Government 
on numerous other grounds, common to all of the cases 
pending in this Court, against this defendant. 

For the reasons stated in this affidavit, 
as well as for the reasons set forth in Mr. Schwartz' 
more generic affidavit, we submit that the Government's 
motion for summary judgment should be in all respects 
denied, and that our cross notion for summary judgment 
should be in all respects granted. 

Sworn to before me this 

day of Ilovenbcr, 1973 


HERBERT MONTE LEVY 
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DEMAND FOE HEA.vIXG, ETC, 


TO: Postmaster 

C. G. Beal. 1 

Washington, D. C. 2C013 


PROM: Herbert Monte Levy, Esq. 

295 Madison Avenue 
New York, New York 10017 


RE: PENT-R DOORS, INC. DATED: August 1, 1969 

ads. P.O. ( MESSER) 

P.O. Docket No. R5 P-277 


Client has received the Complaint in the above matter, dated 
July 15, 1969 . we hereby demand a hearing, and 

further request pursuant to Rule 956.10, that this matter be 
consolidated with the many other Complaints involving client 
pending across the country, involving the same or similar 
mailings, and removed to New York for hearing. Our demand 
for change of place of the hearing is made pursuant to 
Rule 956.6, not only to satisfy jurisdictional requirements, 
but to avoid questions of unconstitutionality. Moreover, it 
is our understanding that your practice is to present no 
witnesses whatsoever at the hearing though we will have numerous 
witnesses including varying personnel of client, to testify as 
to precautions taken and precautions possible to prevent 
violations of the Prohibitory Order, and whether, if there was 
a violation, the violation was intentional, inadvertent or 
preventable. We further intend to have one or more witnesses 
from this area to testify as to the arbitrary and unreasonable 
nature of the underlying statute, and hence its unconstitutional: 
both on its face and as applied to this case, based upon their 
expertise in the nail order business. For a further explanation 
of our claims in this matter, wo enclose herewith a copy of 
an Answer filed in a pending case (prepared by undersigned) 
entitled United States v. Look Dnrcaln s. [if such a copy .is 
not enclosed herein, we note that a copy thereof was previously 

furnished, to you in PENT-R BOOKS, INC. _ads. 

P.O. (_ JOX _), P.O. Dockot No. R5-P-199 

We hereby incorporate by reference all points made in the said 
Answer and make the same defenses and objections as are made 
therein. 
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W »2 demand that the complaining addressee -appear to testify 
and be cross-examined, or, in the alternative, that the 
Complaint be dismissed. Is in.. ,_y advise us if the complaining 
addressee will appear, simultaneously with or before we receive 
the Notice cf Hearing, so that we may determine within five 
days of the receipt thereof whether to take testimony of 
the complaining addressee by deposition. Denial of the right 
to confront and cross-examine would be in violation of client’s 
Sixth Amendment rights. 


In order to assist our de 
deposition, kindly advise 
will be under Rule 956.8, 

Post Office contention as 
witnesses, and the amount 
to find any law requiring 
and demand that the depos 
V/e further demand to be a 
is a Post Office Inspecto. 
affiliated with it, or in 


termination as to whether to take 
as to who the "Deposition Officer" 
his fees, and the authority for 

to payment or fees and expenses tcj 
thereof, since we have been unable! 
such payment. We further request 
ition be taken in New York City, 
dvised whether the addressee was oi 
r, working tor the Post Office, 
flucnced by it. 


In axdor uO assist in the coordination of the numerous cases* 
pending across the country re client involving the same or 
similar mailings, we arc sending copies of this letter to 
the Assistant General Counsel of the Kailability Division oi 
the United States Post Office in Washington, as well ns to 
the Postmaster General. 


We hereby demand dismissal of the Complaint for the follow¬ 
ing reason^ : 


1. The underlying legislation authorizes Prohibitory 
and complaints to be issued by the Post¬ 
master General. The order and complaint hero 
were not issued by the Postmaster General. There 
has been no delegation of authority by the Post¬ 
master General, and any such delegation would be 
in contradiction of the statute. We accordingly 
take the position that the Prohibitory Order and 
Complaint here are nullities. If either the Order 
or the Complaint were issued by someone other than 
the local Postmaster, our contention applies a^ 
fortiorari. 





f 
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2. The Complaint fails to allege oir show the date p£ 
the alleged second mailing. Since a second mail¬ 
ing would violate the Prohibitory Order only if 
sent more than 30 days after the receipt of the 
Prohibitory Order, the Complaint fails to scare 

a cause of action; there was no foundation for 
the issuance of the Complaint in the first place. 
Moreover, failuro Co advice of the alleged date 
of the alleged second mailing denies client's 
Sixth Amendment right to know the nature and cause 
of the accusation against it, and deprives it of 
liberty and property without due' process in viola¬ 
tion of the Fifth Amendment. 

3. The Prohibitory Order prohibited mailings to 6303 
Brightlea Drive whereas the alleged second mailing 
was to 7308 Riverdala Avenue. Thus, the Order wjs 
clearly not violated. 

4. The Postmaster in Wushinton has no jurisdiction over 
mailings to Maryland. 
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LAW OFFICES 
OF 

Herbert Monte Levy 

2«5 MADISON AVENUE 
NEW YORK. N. Y. 10017 

(2121 639-2220 

gu3t 11/ 1969 


Uinta Lawrence, ^sc. 
iiatant kenaral Counsel 
ilability Division 
> 3 t Office D.p.'ircinent 
«-.hington, - 

or Mr. Lawrence* 

2 t nt-R Inc. 2*1. P o. ( 2 nury) 

P O Dcckut Me. PvS-R-27 3 

P nt-R Jooka, Inc. ada. P C (.•• :39er) 

P 0 Docket io. R5-P-277 

r> Mt -R Books, Inc. ad3. P.O. (Griffin) 

P O Docket :o. Co. 32769-1322-203 

Pont-a Rooks, Inc. ads. P-G. (.Uladay) 

P.(i Docket Rc. 39^ (D troit) 

P nt-R Ccok3, Inc. ads. I* C. („lco.<) 

» o. Decksc mo. MIN-1034 

p nt-R 5 rok 3 , Inc. ado. ?.G. (C-r.non) 

P.C. Docket .o. R-ll» d“31 

P nt-R -ooks, Inc. c-d3. ?.0. (..ago i/ 
j) c. Docket -O. TLill—NO-/.3 

I act noat dinnuieted by a new practice union ha* npaar 
sprung up in regard to eke ox an 

Orde^hafbeen^ntered ajiinat thi nailer, though a ^and 

f -*ora hearing was sent in ampla time for the demand to nave 
Cached the postmaster within the fifteen day period. L 
Peeking an explanation of this in a phone conference wxtn 
Mr. Sheehan, Regional counsel in dew York, I v " 33 “ L v ~' 
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ih-*t the [Dosition in row baB0^MAi>f*ioN,iiv£kci3t the ante of nailing *• 

■» .'.and for haariw is ir r ole^Ytr- 1 c.i-s post office i: 

'toad considering 03 vterminafM..n»»fi*« date of receipt r>y >.na o 
...mater concerned. 


i ; course, you are familiar with the universal legal presumption 
- • • - -ailinqs mailed one My are a iivered the na:<t. .rchemore, 
1 ternal Revenue, w.ioadve* a filing of it is required - cart a-n 
..at •, always deems the dr to of nailing (as shown by the postmark} 
cc jo tho . ato of filing, and in any avent, ic i 9 nothing shor • of 
ludicrous for the nose office itself tc be slow in delivering the 
■ ‘ils to a oo3tn.a3ter, and then to claim a default because of it' 
fvn slowness in oaiivaring the oil to its own postmaster. 


..either Mr. Sheeh 3 n nor 1 is clear 33 to whether, in this situation, 
a;i appeal lies to you. If if does, will you kindly consider this 
lertar to be a notice of such an appeal, as well as the briar in 
support thereof. In any event, I hardly think th3t the attorney 
General would wish to institute a proceeding in court based upon 
tha theory that the post office can be hoi3t by its own petard. 

. ccrdingly, I am sending a copy of thi3 letter to the Attorney 
1: coral. 


v .0 t '.ought more. As you knew, I 13 a been sending copies of my 
do.r.ar.es for hearing to you, as veil as to the Postmaster General, 
in order to assist in coordination end consolidation of numerous 
c-.res. More recently, I had been accumulating copies of these to 
crr.d you and the Postnaat4r General mailing of a (substantial number 
of copies ac a tine. I query, irirrtiy, whether it is helpful to 
you and/or the Postmaster General to have copies sent: If it ia 
roc iielnful in both oases, cr in one of them, I would just a3 coon 
a.-ci-l the work involved, and would therefore appreciate your cdvice 
30 that I may take further aopropriate action. 

Sincerely. 


i-Ierbert i-'onte Levy 


IlMVmol 
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POST OFFICE DEPARTMENT 


IN ft!lit IO 


WASHINGTON REGIONAL OFFICE 
521 TWELFTH STREET, N.W. 
WASHINGTON, D C. 20269 


102:LEG:id 
31-T-2 


August 15, 1969 


Mr. Herbert Monte Levy 
Attorney at Law 
295 Madison Avenue 
New York, New York 10017 


Re: Pent-K Hooks, Inc, 
ads. P. 0. (MESSER) 

P. 0. Docket #R5-P-277 


Dear Mr. Levy: 

This is in reply to your letter dated August 1, 1969, concerning, 
among other things, your request for a hearing for the subject case 
and a change in venue to New York, New York. Further, you asked for 
a dismissal of the case based on the following reasons that (1) the 
underlying legislation authorizes Prohibitory Orders and Complaints 
to be issued by the Postmaster General; (2) the Complaint fails to 
allege or show the date of the alleged second mailing; (3) the Pro¬ 
hibitory Order prohibited mailings to 6303 Brightlea Drive whereas 
the alleged second mailing was to 7308 Riverdale Avenue; and (•'♦) the 
Postmaster in Washington has no jurisdiction over mailings to Mary¬ 
land . 

In this connection, the complainant has furnished satisfactory evi¬ 
dence that the mailing was forwarded in violation of the subject 
order. Further, all procedures under the subject law have been fol-» 
lowed and met in this regard. Accordingly, we have forwarded the mat¬ 
ter to the Regional Counsel in New York to set a hearing and consoli¬ 
date with other pending matters. 

W 

Mr. Sheehan will be in touch with you concerning the time and place 
for the hearing in accordance with Section 956 .A of the R ules of 'r <■- 
tice in Proceedings Relative to Violations Under 39 U. S. Code 4UU9 . 

Sincerely yoprs, 

/ ' ? '•> 7 

Leo E. Green 
Regional Counsel 
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September 2, 1969 


'•'\lliam Uvrence, 2 jo. » 

Assistant General Counsel 
Fo-tt Office Department 
^liability Division 
A'-ahington, D.c. 

Dear Mr. Lovrenc«> 

Ret Pent-R Books, Inc. ads. P.O. (Gladden) 

P.O. Docket No. R8-KC-23 

ads. P.O. (Xiyek) 

P.O. Docket No. NX-69-7339-138 

” ads. P.O. (Messer) 

P.O. Docket No. R5-P-277 

“ ads. P.O. (Sellers) 

P.O. Docket No. P3-69—4444-69 

" " ads. P.O. (Walsh) 

P.O. Docket No. NX-69—7207-134 

TRU/ART Distributing Ccrp. ads P.O. (Daum) 

P.O. Docket No. DOS-?—69-24 

Again, please consider this as a notice of appeal in each of the 
above matters for the hearing denials therein, end a brief in sup¬ 
port thereof, incorporating my prior arguments by reference. 

This tine, Z am particularly appalled by the hearing denial in 
Kiyak, vhere the demand for hearing was mailed to Newark 12 days 
after receipt of the complaint. This meant it took at least four 
days for the letter to arrive — I can drive to Newark from ny 
office in 23 minutes. i? 
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I oki also somewhat puzzled by the hearing denial in rieaser, dated 
A.gusc 20, 1969, inasmuch aa an Order had already been made dated 
August 1st, which I oooealad to you in my letter of August 11, 

1360. 

! .v<» clear up a 11 i terns <* 

Sincerely, 


Herbert Monte Levy 
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POST OFFICE DEPARTMENT 

WASHINGTON REGIONAL OFFICE 
331 TWILFTH STRUT, N.W. 
WASHINGTON, D.C. 20269 


in *inr oiiia to 

102:LEG:fd 


31-T-2 


September 3, 1969 


Mr. Herbert Monte Levy 
Attorney at Law 
295 Madison Avenue 
New York, New York 10017 


Re: Pent-R Books, Inc. 
ads. P. 0. (MESSER) 

P. 0. Docket #R5-P-277 


Dear Mr. Levy: 

This refers to our letter dated August 15, 1969, concerning the sub¬ 
ject matter. Enclosed is the Regional Counsel's self-explanatory 
order dated August 20, 1969, which denies your request for a hearing 
because it was not timely filed in accordance with the Department's 
rule.' in this regard. 

The tile has been referred to the Assistant General Counsel, Maiia- 
bility Division, Post Office Department, Washington, D. C. 20260 for 
further processing under the rules of Administering the Pandering 
Advertisement Statute (39 U. S. Code 4009). 

Sincerely yours, 

f / 

. y fj 

Leo E. Green 
l Regional Counsel 

Enclosure 
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September 16, 1969 


X/illiara Lawrence, Esq., 

Assistant General Counsel 
Post Office Department 
la liability Division 
Washington, D.C. 

Dear Mr. Lawrence: 

Re: Pent-R Books, Inc. ads. P.O. (Messer) 

P.O. Docket No. R5 P-277 

Tru/Art Distributing Corp. ads. P.O. (Daum) 
P.O. Docket No. 3o sP 69-24 _ 

On the data of September 2, 1969, I appealed to you from the 
hearing denials in both these matters, among others. I have 
not as yet received a reply. 

I now have received Orders in these matters, dated September 
5 ir the Pent-R matter, and September 4 in the Tru-Art matter. 
I write to inquire whether, having taken an appeal from the 
denial. of the hearing, there is any need to take an appeal 
from the Order. If so, please consider this letter as a 
Notice of Appeal in both matters, and I incorporate by 
reference reasons previously given in regard to both of 
these. 


Very truly yours. 


Herbert Monte Levy 


HMIt/nol 
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AFFIDAVIT OF RICHARD S. SCHWARTZ IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


-against- 
PFNT-R-BOOKS, INC, 


Defendant. 


STATE OF NEW YORK) 


: ss. : 


COUNTY OF KINGS ) 


ANSWKRIKG A FFIDAV IT 
OF RICHARD S. SCHWARTZ, 


Docket # 
72 C 587 


RICHARD S. SCHWARTZ, being duly sworn, deposes and 


says that: 

I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT-R-BOOKS, INC, as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government's motion for summary judgment herein, and in 
support of defendant's cross-motion for summary judgment. 

1 am fully and personally familiar with all the facts set 
forth herein. 
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EXTRAORDINARY PRECAUTIONS TAKEN BY DEFENDANT 
TO AVOID OFFENDING RECIPIENTS OF ITS MAIL. 

Upon the outside of all mailing envelopes sent by 

defardar , or upon the outside of an inner sealed envelope, 

there had always appeared a notice advising the recipient 

of the nature and content of the advertisement contained 

therein.* If the recipient did not want this material, 
he merely marked the envelope "Refused", as invited to by 

defendant, initialed it, and returned it to the postman or 
dropped it into a mail box which he was sure to pass sometime 
during the day, all at defendant's expense, after which defend¬ 
ant removed the addressee's name from its mailing 1 list. 

Defendant had thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 

* This practice ceased in 1970, when the Goldwater Amendment 
to the Postal Reorganization Act of 1970 required the legend 
"Sexually Oriented Ad" to appear on the envelope or on an inner 
sealed envelope. Defendant then followed that law. See - Pent-R 
Books, Inc, v. United States Postal Service . 328 F. Supp.297 
(E.D. N.Y. 1971). 
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consuming necessities inherent in the addressee obtaining 
the Prohibitory Order and £r1' .,ring through for a complaint. 

We emphasize that defendant had always done tHs -- starting 
long before the effective date of the Pandering Law. 

- Defendant has thus always been extremely careful of 
the sensibilities of perrons who might otherwise be offended. 
Incidentally, lest the Court think that the more than 200,000 
prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
percentage of prohibitory orders received by it from all its 
mailings is some 2 %\. And though some 200,000 people 
purportedly objected to our ads, more than 450,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for"Ihe Photographic 
Manual of Sexual Intercourse", have been ruled non-obscene 
and constitutionally protected by Judge Masterson of the 
U. S. District' Court for the KnsLern District of Pennsylvania, 
Un ited States v. Stewart , unreported, Grim. No. 69-102, 
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Order dated October 13, 1971. Under these circumstances, 
we note that if 39 U.S.C. 54009 or its successor be applied 
to the defendant, who is shown here to be engaged solely in 
publishing, selling and distributing materials protected 
by the First Amendment, with a warning notice described 
above, such application is unreasonable, arbitrary and 
capricious, repugnant to the due process of law clause of 
the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avui\a conflict with 39 U.S.C. 
54009 - as we shall show below. For the price of compliance 
with §4009, as we note below, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their - and defendant's 
- First Amendment rights - a possibility never considered by 
the Supreme Court of the United States in Kowan, a case which 
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was instituted in the early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law worked out in practice. 


SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS ADVERTISEMENTS OF THE RIGHT TO DO SO, AND 
SINCE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER. ___ 


The so-called Pandering Law went into effect on 
April 14, 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to he in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, does violate the First Amendment. 
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At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used, 
we submit that not only does defendant have no intent of 
violating the prohibitory order here, but it could not do 
so even if it wished. It is our contention that in the complete 
absence of any willfulness in the second alleged mailing, 

plus the fact that there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some detail at length below, 
there is no doubt of defendant's good faith and diligence 


in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in 1969, 
in which year Pent-R made about 10,000,000 mailings. But long 
prior to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made with a computer 
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house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it used the services of the 
equivalent of 25 people working full time for 6 months -- 
which it computes as the equivalent of one person working 
3000 days, or 24,000 man hours -- in order to set up and 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second mailiings 
to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which took place, we corrected them at once, and took vigorous 




838a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 


steps to prevent recurrence of these mistakes or further mistakes 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
although we received something more than 200,000 prohibitory 
orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
be fair to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
now the Government charges that only some one quarter of one 
percent (0.0257,) of the prohibitory orders issued to Pcnt-R 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would be made to such complaining 
addressees. Vie have fed these names and addresses into the com¬ 
puter for a third time upon receipt of a Complaint filed in this 


Court. 
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Even if an injunction were issued in this case, it 
would and could have no effect by way of insuring belter ton 
plianca in the future. With all the efforts we have made, 
it would be unjust to us to do so, in view of our good 
faith, and not in the public interest. 

Actually, oi ' success ratio is even better than 
the figure of 1/4 of 1% violations -- or 99 3/47, compliance. 
Thus, we note the following: All mailings for defendant were 
handled by another corporation, HAS Enterprises, Tnc., of wl.uh 
Mr. Stewart is again the President and I am again the Secretary, 
as here. The mailings made by RAS Enterprises, Inc. arc almost 
all of a nature that some would undoubtedly find erotically 
arousing or sexually provocative, so that the mailings of 
virtually every other corporation which had been processed 
by RAS have resulted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints-of violat.on 
issued in the first half of 1972, none in the second half of 







[ 
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1972, nor in the first 6 months of 1973. Since then, there 
have only been three administrative complaints, all issued 
against an affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard to one of the 
complaints, so we are at a loss to know whether or not it 
was justified; in the two cases where some materials were 
annexed to the complaint, it is perfectly clear that the 
prohibitory order was not violated. Thus, though there 
are approximately some 248,500 prohibitory orders issued 

and outstanding against all such corporations, there have 
been only some 10 administrative complaints of violation 

between January 1, 1972 and date -- an alleged violation 
rate of less than 0.004%*. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 17., so that 
it is plain that, by falling below this rate of error, defend- 
and (and its computer house) have done a superlative job. 

There is simply nothhg else that we can do, of which we are 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. I now 


detail the course of our computer campaign. 
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Of course, before the Pandering Law became effective 

I * 

in 1968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following way. 

After a prohibitory order was obtained in Lhe Post 
Office* it was opened by defendant, and dated with the date 
of receipt (subject, of course, to error -- a lot of them 
in the beginning, where we failed to put on the date of receipt). 
A photocopy of each prohibitory order was made, which was sent 
to the computer house, or "Listing House", while defendant 
retained the original for its files. At the computer house, 
the names arid addresses of persons to whom mailings should not 
be made, as they appeared in the ordering part of the prohibitory 
orders, were typed. These were then read by a device known 

* This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July 1, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 is 
cut from 0.004% to 0.003%. 
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as an optical scanner, v.’hose function it is to transla_e the 
written material into electrical impulses which are put, and 
then stored upon, a magnetic tape, in a symbolic form. I tie 
Pent-R mailing list was put up on a tape itself. When a 
name appearing on a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 
would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists, the mailing lists, owned by, sold to and 
rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
from others, similarly situated to the defendant, advertising 
or other materials similar to those.disseminated by defendant. 
They were and are mailing lists of namesof persons such as 
doctors, dentists, attorneys, accountants, druggists and 
other professional people, and owners or proprietors of various 
businesses thus assuring a-s much as possible that none of the 
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addressees were or are Runors. Because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant and others, overlap, and 
the names of the same persons frequently appear on both such 
lists. 

In view of the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
in any lists rented by the defendant, especially since the names 
on rented lists were usually listed in random rather than in 
alphabetical order. Since the use of an optical scanner 
and computer to eliminate names on a lisL involves the 
copying of the names (by their translation into symbols 
stored on the magnetic tape), and since the owner c.f the* rented 
list will not permit that list to be copied, the defcndait 
found that it was impossible, simply impossible, for it * 

-- or others -- to comply with a prohibitory order insofar as 
the use of a rented list is concerned. 

Moreover, many mailing lists were not available 
for purchase, being available for rental only, no natter what 
the price. When a list is sold, the price is many times the 
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rental charges. The operation and the effect of the statute 
has been that, cafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so- that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which are 
available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since 1970. 
Defendant estimates that, because of this limitation, it 

and the corporation vnich processes its mailings, and which 
now owns its mailing lists -- RAS ENTERPRISES, INC. -- 

have been deprived of the right to mail to somewheres between 

5,000,000 and 10,000,000 persons. Even allowing for a 

20% of overlap of names on mailing lists already used with those 

on such rented mailing lists, the operation and effect of the 
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statute has been to prevent mailings for First Amendment 
materials to approximately 8,000,000 persons within the 
United States within the last three years. 

Further, in this connection, we note tha t on 
occasion, the rented mailing lists would not be delivered 
to the defendant or its computer house, but the owner thereof 
would insist upon having names and addresses on such list 
printed or typed by itself or others and sent to separately 
owned letter shops or mailers where the material to be mailed 
is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 

-rr-- * . “ ~ 

lists which also are obviously unavailable to the defendant, 
because of its effort to comply with the Pandering Law. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
by the sender. If it was intended to so apply, then defendant, 
who had exercised the greatest care, would be deprived of 
liberty and property without the due process required by 
the Fifth Amendment, since the only way to avoid second 
mailings to a name on a rented list is by so limiting the use 
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of rented lists as set forth above, and thus effectively 
restricting the freedom of speech and press of the defendant 
herein. 

There was a second problem which became apparent. 

In order to print out an entire protester-free list, Lhc* list 
would have had to be printed out anew at least, once every 30 
days. This particular aspect of the matter itself would have 
cost at least a minimum of $18,000 per year. To circumvent 
this cost, throe carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 

Accordingly, in order to comply with this unconstitu 
tional provision of the law, the use of carbon copies of 
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mailing labels was abandoned by defendant in 1970.* Thus, 
the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 

A third problem which was run into was that the 
optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 
the mailing lis t contained the name of Richard A. Jones, the 
computer would simply not recognize the name. 

To avoid this problem, and similar problems, the 
only way to prevent second mailings was to so program the 
computer that all persons with the same last name at the 
same address should not get mail. This was done in 1970. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 
attorney's wife Marilyn W. Levy, Esq., who at about that time 
had an address of 1133 Sixth Avenue, had appeared on a different 

*Such use has recently been resumed, but only to the limited 
extent that carbon copies are made of names and addresses only 
of‘those who have bought from us, as to whom the Pandering Law 
docs not apply, Cf. Pent-R Rooks. Inc , v. United States Postal 
Service. 328 F. Supp. 297 (E.D.N.Y. 1971). And in any event we 
have finally worked out a method for their use anyhow, so as to 
still comply with prohibitory orders. 
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mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, but different 
to a computer -- a mailing to her could not have been prevented. 

In the meanwhile, the Supreme Court of the Uniiad 
States had upheld the constitutionality of the Pandering Low 
though, as we noted, without any knowledge of the operation 
and effect- of the law. The defendant, even-though it had 
pioneered the way in•presenting a method by which an unwilling 
recipient could get its name removed from its mailing list 
without'any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to even 
better comply with the law. 

To even better comply with the law, an improvement 
was made on or about November 14, 1970. Under this new 
system, the computer sought out the first five letters of the 
last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 

has the same first five letters in his last name -- even if such 
other persons had requested mailings from the sender, and even 

if their first names were different and were in fact different 
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people. Thus, if one Murray Schwartz at 295 Madison Avenue, 

New York City, had obtained a prohibitory order, the computer 
would have automatically prevented mailings to all persons 
at that address the first five letter of whose last name are 
SCHWA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Schwartzman as well ns to 
Schwartz, Schindler & Levy, all existing persons or firms 
at that address, would have been prevented. 

Thereafter a st_ll further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
RAS mailing lists the names of all persons as to whom the 
following three factors also appoa red in the Government list 
supplied under the Goldwater Amendment or in the names supplied- 
by the Prohibitory Order: _ - ~. . . . 

i 

A. . The first five letters of the .last name 

coincide. 

B. The first three digits of the street address 

.._> coincide, and - - . 

C. The zip codes coincide. 

Thus, in addition to weeding out the names and addresses of 
the persons mentioned above, all persons within the zip code area 
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(10017) whose last names began with SCHWA at any address in 

that zip code area which began with 295, would be eliminated 

from the RAS list. Thus, any Schwartz, Schwartzman, 

Schwartzberg, Schwarz, etc. at 295 East 42nd or 295 East 41st, 
etc., etc., would not receive nail, even though some of 

such persons might be customers.* The problem is also 

solved of preventing a mailing to say, 1113 Avenue of the: 

Americas, when the address we were given was 1133 Sixth Avenue, 

since the numbers of the street address control. We have 

thus succeeded in avoiding the typo of problem, set forth in 

the annexed page from "Popular Photography." 

Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 

for the optical scanner, in putting down the name and/or 

address; a mere speck of dust on a computer tape may prevent 

v 0ur computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-407. 
of the cases. VJe note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us and that tnis would continue perpetually 
even after the one objecting Schwartz moved out. 
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the elimination of one or many names. It is estimated that 
there will be a computer emu factor of one half of one percent 
(0.5%) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAS under the 
Goldwater Amendment). 


I should perhaps also add that when we receive a 
complaint of a violation of a prohibitory order, we once 
again feed the name and address of the addressee into the 
computer,, even though in almost all probability it is already 
on our tapes, and though the second mailing was due to matters 
beyond our control (e.g., the second mailing was to a new 
address when the Postal Service had onl* ordered cessation of 
mailing to an old address). 

ThaL our program seems to be working is evident 
from the fact Lhat in November, 1971, only four complaints 
were issued -- one of which seems to be explainable only by 
computer error, two of which were caused by Post Office 
error, and one of which cannot be explained because we have 
not been furnished with sufficient documentation, according 
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to advice from Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 

Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that of Pent-R 
Books, Inc., in order to comply with the law, have taken 
precautions which result in elimination of mailings even to 
persons who - may desire such mailings. We would estimate 
that that would include- some 50,000 persons.* Under such 
circumstances, in addition to the clear violation of its 
First Amendment rights, it is further clear that there would 
not or could not be any willful violation of a.prohibitory 
order. Accordingly, it would seem that this case would be 
moot, because any judgmert, when rendered, could not have 
any practical legal effect upon the then existing controversy. 

* This does not take into account persons in the Armed Faces 
who may be deprived of mailings,it would seem that one person 
named "Smith” or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respective 
last name at such APO address from receiving any mail from us. 
We have no idea how many persons have the same APO address; we 
are thus unable to come up with a figure for this problem. 
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Indeed, there is simply no controversy here. 

To further note the good faith of defendant, 
we note that, as already staled, I’ent-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure that mail would not reach 
those who did not want to receive its mail. Moreover, when 
the Goldwater Amendment came into operation, requiring thaL 
publishers disseminating sexually oriented advertisements must 
subscribe to a list of persons who did not want to receive 
such ads, defendant was the first -- and for a long time the 
only -- subscriber to that list, which subscription cost it 
$10,000 a year.* While continuing to comply with that 


*In analyzing the first such list supplied by the Government, 
we ascertained that 621 names on that list of 31,604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Thus, 
some 27, of those on the Government list are prior buyers. Since 
the Government list includes names of children, if we assume 2.5 
children per adult name, then some 5% on that list were prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the receipt of ads 
for sexually oriented materials. 
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requirement, Pent-R tested the statute before a three Judge 
Federal Court; during the course of those proceedings, the 
Government constantly modified its regulations, under the 
Goldwater Amendment so that that case was rendered moot and 
dismissed. One of the modifications followed Pent-R*s practice, 
begun long before the statute was enacted or became effective, 
of giving a warning notice of the type of contents on an inner 
sealed mailing envelope-. Pent-R Books , et al v. U. S. Postal 

Service, 328 F.Supp. 297 (1971). To further put this matter 

in context, we note that although some 200,000 prohibitory 

orders were issued against Pent-R, only approximately 75C 
complaints were ever made under the Pandering Law, according 
to the estimate of our attorney and the informal estimates 
of Postal Service officials -- an alleged violation rate of 
0.3/5/u at most. Of the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of 1% 
(0.0257.) of alleged violations. 
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The defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 
as well to comply with the Goldwater Amendment. Its vast 
expenditures of mcney, made in an effort to comply with the 
lav, show that it is not a law breaker, but a law observer. 

To issue an injunction in any case such as this, which has 

> » 

• t 

become completely moot by the use of such a computerised 
method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
have the Court issue a useless order — and an unconstitutional 

one at that. 

I understand that it is hornbook law that a statute 
must be construed so as to avoid raising questions of 
constitutionality. We believe tilt we have raised substantial 
questions as to constitutionality in the operation and 

effect of the Pandering Law -- not. involved in die Rowan c..sc 
which must be faced if this Court is to issue an order. 
Succinctly stated, it is a fact chat the law cannot be complied 
with except by denying the defendant its right to ccr.muni.cate 
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•jo chose who would receive its communications, er.d 'one ri';hc 
of those who receive such communicacicns to receive i-aoru. 
submit that the law should be so construed it this case as lO 
mean that there is complete tr;OOtr.ess in the case at ^^r, in 
order to avoid the raising of these questions. 

We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
prohibitory orders. It has never suggested any improvement. 
Since 1971, at least, it has been fully informed of cur 

mm 

system's working. What more does the Government want from us? 
Cur standard of attempted compliance, our actual race of 
better than 99 3/4% compliance with prohibitory orders, speak 
ror themselves. Xo injunction need be granted. It could 
neve no possible effect whatsoever. Any practical suggestions 
ror improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

I now turn to some details. 

I .understand that according to the purported 
so called certified file in this case, the purported return 
receipt for the administrative Post Office complaint is dai_ed 
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however, as noted above, it was our practice and regains our 
yj^cticc to st . j or other.. ..t>. indicate on the envelope in 
which the complaint was contained, the date ol its receo.pt by 
us. The date of its receipt by us, according to the envelope, 
which will be annexed hereto, is Julv 18, 1969, an. a 4 ,h the cut. 
of receipt according to the purported return receipt 1 is 


July 17, 


1969. If we are correct in our date of 


receipt, then it is patent that the demand tor hearing, wnich 
cur attorney's affidavit indicates was sent on the c:ate it- 
bears, was sent in time, and that we were improperly denied 
a hearing before.the Post Office Department in this case, 
a default having been taken w’ithout just cause. Tars raises 
an issue of fact warranting a trial. 

A comparison of the way in which she first 
mailing was addressed, that is, the physical set up thereof, 
co the way in which the second mailing was addressed, clearly 
demonstrates that the second mailing was to a name on a rente., 
list. This is obvious because of the differences; had the 
second mailing been t~ the same mailing list as the first, th. 
two mailings would have been identical, letter formatter. 
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type style for type style. Since they are not so identical, 

_t is plain that one of the mailings, probably the letter, was 
to a rented list. For the reasons we have set forth above, 
we do not believe that a prohibitory order can be violated, 
constitutional]/, by mailing to a name on a rented list. 

WHEREFORE, deponent prays that the plaintiff's 
motion for summary judgment be denied, that defendant be 
granted summary judgment dismissing the complaint, and that 
the prohibitory order be vacated. 


RICHARD S. SCHWARTZ 


Sworn to before me this 


tdi 


day of November, 1973, 


GIISOM SAFDEYE 

Notary Pubic, Slot- of N«w York 

No 34P--178 . s 

Qualified in County 7 k 

Qpmmusion Expires Muich 30, 19 


_ 






I 



_ 













EXHIBIT, ANNEXED TO AFFIDAVIT OF RICHARL S. SCHWARTZ. 859a 


/ , ijife!8 i 

UNITED STATES POST OFFICE 

WASHINGTON .D C. 20013 
OFFICIAL EUSINCSS 


1 . _ i < ■ - .* .. 


PENALTY FOR PRIVATE USE TO AVOIDj 
PAYMENT OF POSTAGE. 5300 


' •^ r 'RETURfTRECEIPT REQUESTED, ' j| 

^ ■ 1 ■■■ -i '**' ■ ' "" 1 ’ i : ' ■’> 

} REGISTERED ] 

, |:<o 520409 I 

ItaUSSC.* XW. i. aiLr XX2^4 MMmB 

^ wjsaiiqhof W 'Fs'c^gc? 

k 18 :i!; • * r $ 

•Vl‘i Tw.ljl •• 


a •* ’ wjr' 


]' Penc-R Books Inc. • 

P.0. Box 1555 

Grant: Central Station 

New York, N. Y. 10017 


X 
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AFFIDAVIT OF HYMAN GOLDMAN IN SUPPORT OF DEFENDANT'S 

CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OR NEW YORK 

___ 


UNITED STATES OF AMERICA, 


Plaintiff, 


AFFIDAVIT 


-again st- 

PENT-R-BOOKS, INC., 

D e f*c n d an c • 

_ —-— — — — — — — — — — — — — x 


STATS OF NEW YORK) 

: ss. : 

COUNTY OF KINGS ) 

HYMAN GOLDMAN, bexng duly sworn, deposes and says 

u nS L l 

I am and at all time's from 1968 to date have been 
employed by PENT-R BOOKS, INC., sued as PENT-R-BOOKS, INC. 
herein, as a messenger. Accordingly, I was the person who 
most often went to the Post Orfice to pick up registered 
mail, which was held for defendant at the Post Office Registry 
window. I have been asked to describe the way in which this 
was handled. I now do so. 


When I asked to sign a return receipt, it was not 
my practice to write down the date on the return tecexpc on 
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CROSS-MOTION 


which the material was received. This would usually be 
written, by scamp or otherwise, by the Post Office employee 
behind the Registry window. Sometimes this was done while 
I was waiting, at other times d^tes were stamped on some 
receipts after I had signed them, or while I was still signin 
other receipts. At still other times, the person behind t..e 
window would stamp the date of receipt, I assume, after 1 
left, for such person had not stamped the receipts with the 
date prior to to my leaving. 


I did not have an opportunity to always see what 
material I was getting before I signed for it. On numerous 
occasions, particularly when a lot of registered mai was 
received, -- as was the case in 1969 particularly I 
was on many occasions given a batch of return receipts to 
sign at the same time, or a manifest sheet listing numerous 
items. Only after I signed them would I then be given the 
materials tint I had supposedly signed for. Thus, on 
numerous occasions, I had no opportunity whatsoever to check 
to see whether all of the material for which I signed had 


been received. 
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CROSS-MOTION 


There were of course many opportuniticies for 
^ r • i..us , Cue person b e nmo the winnow conic. nave put 
or. the wrong date of receipt; I might not have been given 
a mailing piece for which I signed; ‘ I might have been give 
a mailing piece for which 1 signed one or more days after 
the date on which the receipt was supposedly stamped. And 
the opportunity for errors to be had was aggravated by 
the fact that, in 1959, there were frequent occasions when 
I had to sign for between 30 and 50 mailing pieces at the 
same time. 

xhus, the fact that a return receipt bears a 
particular date dces not necessarily prove that it was 
received by Pent-R Books, Inc.'on the date that the return 


receipt shows. 


Sworn to before me 


/V, 

W . f u- / 

l*<- 'j_( ' . <ri v " 

HYMAN GOLDMAN 


this 2nd day of November, 1973. 

//. s / x,, - 

yo'cA-t.-.v. u 


r.tv yC 





© 


o 


Q 
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MEMORANDUM AND ORDER BY DOOLING, D. J. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
-against- 

PENT-R-BOOKS, INC., 

Defendant. 


72 C 587 
(MESSER) 


MEMORANDUM 

and 

ORDER 


Appearances 


LLCYD H. BAKER, Esq. (DAVID G. TRAGER, rfsq.. United 
States Attorney, of Counsel) for Pl^ntiff 


HERBERT MONTE LEVY, Esq., for defendant 
DOOLING, D. J. 

In this action to obtain an order commanding cc. - 
pliance with a Pest Office Prohibitory Order issued unciir 
39 U.S.C. § 3008 (formerly § 4009), the plaintiff has move 
for summary judgment on the administrative record, and 

1 

defendant has cross-movea on affidavits. The principal 
objections of defendant are those raised and disposed of 
in 69 C 1362, 69 C 1290, 72 C 60S and 72 C 609, , and 

what has been said in those dockets need not be repeated 
here. « 


The only point made in this case by defendant 
aparb from those passed on in the above dockets is that 


defendant's allegedly timely mailed Request for Hearing 






,» 
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jwas ignored. It was not, however, mailed to the Postmastt." 

jl 

Ijat Washington, D.C. from New York City until fifteen days 

![ 

i! aftei the receipt of the complaint. In this case, moreover 
remand would not be appropriate. The form of objections 
allegedly sent to the Postmaster raised no points not re¬ 
solved against the defendant in the dockets referred to 

f! 

li above except that the first and second mailings were Loth 
jto the same address, whereas the Prohibitory Order forbade 


.only mailings to tire addressee's new address, advising 

H 

■j defendant that the first mailing had been to the addressee' 

If 

i"former address." Since the second mailing was to the same 
addressee at a former address from which, it could be 
inferred, his mail would be forwarded, it was a violative 

j 

mailing. Defendant was on notice of both addresses. 


ii 

ii 


Accordingly, it is 

ORDERED that plaintiff's motion for summary judgment 

is granted and defendant's cross-motion is denied. A form 

* 

of judgment has been approved for entry by the Clerk. 
Brooklyn, New 
July 26, 1974. 
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INci&WWWI 

-- — . w< . - --nrr rru 0 '^ 0 , s , RlClCll ;,ai 1D.N.Y. 

-. . . . -- -+t -jUl-2 2^974 * 

UNITED f.TATES 'V AM\”<. 

ll\U AM. T. 

-against- P.M.—.. 72 c 587 

: (MESbER) 

PENT-R- BOOKS , INC ., JUDGMENT 

i 

Defendant. 

-- x 


R'PlUtED 


“ J 


This action came on for hearing on the cross-motions o: 

the parties ior summary judgment before the Honorable John F. 

Dooling, Jr., District Judge, and the motion of plaintiff 

Kaving been granted and that of defendant having been denied 

in the decision duly rendered, it is 

ORDERED and ADJUDGED that defendant PENT-R-BROOKS, INC. 

it ® agents and assigns (1) refrain from any further mailings to 
MR. RICHARii J. MES8ER or SARAH L. MILI£R, 6303 Brightlea Dr. 

I 

mham, Maryland, 20801, 


or intended for the indicated addreee by any variation of ad¬ 
dressee designation, such as, but not limited to# occupant, 
householder or resident! (2) immediately delete the above-namejl 
party from all mailing lists owned or controlled hy it, its 
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agent* or its assign*; and C$) immediately abstain from any 
sale, rental, exchange or other transaction involving mailing 
liats bearing the name of the party named above. 

Brooklyn, New York 
July 26, 1974. 

/ 

''yy >; 





UNITED STATES DISTRICT COURT, 

For the eastern district of new York. 


UNITED STATES OF AMERICA, 


PENT-R-BOOKS, INC., 


Plaintiff , 


Defendant . 


CIVIL ACTION NO. 72C 588. 
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DOCKET ENVIES 
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issued. 
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UNITED STATES DISTRICT COW ! 1 
EASTERN DISTRICT OF NF’ yor-F 

----------------X 

CO*'PLAINT 

Civil Action 

Mo. 

X 


unite:' states of amfpica. 

Plaintiff, 
- against - 
PFNT-R BOOKS, INC., 

Defendant. 


Plaintiff, UNITED STATES OF AMERICA, by its at¬ 
torney, ROBEFT A. morse, United States Attorney for the 
Eastern District of New York, complaining of the defendant, 
alleges i 

1. This Court has jurisdiction of this action 
pursuant to Public Law 90-206, Sec. 301 and Title 28, U.S.C., 
Sec. 1345. 

2. The defendant is a New York corporation having 
an office for the conduct of business at 203 Kings Highway, 
Brooklyn, Ne • York. 

3. On or about lav 26, 1969, defendant mailed 
or caused to be mailed through the U. S. mail to Janos 
Methonie, Parkersburg, West Virginia (hereinafter roforretl 
to as "addressee") material offering for sale certain 
advert!sonant of Photographic f'anual of Sexual Intercourse. 
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4. The said item '/as mailed from hrooklyn, New 
York, within the Eastern rj-tiict of Now York. 

5. The ar>ov- -described mailing consisted of 
photographic advartisemants which the addressee believer, 
to be erotically arousing or sexually provocative. 

fi. The addressee re iue3ted the Postmaster 

General to issue an order directing defendant# its agents 
or assigns# to refrain from further mailings of such material 
to him. 

7. Upon receipt of thin recuest and pursuant 
to Public I.aw 90-206# Sec. "V'l# on May 29, I960, tho 
local Postmaster, by order of the routmaster General, is¬ 
sued Prohibitory Order No. 917, which ordered and directed 
defendant# its agents and assigns# to delete his nano from 
any sales or transactions involving lists bearing his nano, 
effective 39 days after receipt of the order. 

8. h cooy of the order was mailed to defendant 
by registered mail on or a»out the date it bears. 

9. Thereafter, the Postmaster General had reason 
to believe that defendant or someone acting on its behalf 
violated tho order. 

in. On or about ruly 14# 1969, in violation of 
Prohibitory Order No. 917# defendant# or someone acting 
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on its behalf, mailed or caused to be mailed throuqh the 
United States mail to tho addressee, material such as that 
described in paragraph 3 of the complaint. 

11. On August 6, 1969, the local Postmaster, 
by order of the Postmaster General, issued a complaint 
advising that evidonce had been received that defendant, 
or someone acting on its behalf, had violated Prohibitory 
Order Ho. 917, and advisinq defendant that any res- 
noi se for hearing had to be filed within 15 days. 

1^. A cony of the complaint was mailed to de¬ 
fendant by registered mail on or abou the date it bears. 

13. Defender" did not request a hearing or other¬ 
wise respond to the complaint. 

14. On August 25, 1969, e determination wee 
made that defendant or someone acting on its behalf had 
violated Prohibitory Order No. 917. 

15. A oopy of the determination wee mailed to 
defendant by registered mail on or about the date it bears. 

16. The Postmaster General thereafter requested 
the Attorney General, pursuant to the provisions of Public 
Lew 90-206, Sec. 301, to make application to a district 
court of the United States for an order directing defendant 
to oonply with the order. 



v 
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WHERFFORF, plaintiff, UNITED STATES OF AMERICA, 

praysi 

a. That the court enter judgment herein requir¬ 
ing defendant, its agents and assigns, to conply with Pro¬ 
hibitory Order No. 917, and more specif iaally, that 

this Court order and direct defendants, its agents and 
assigns, in conformity with this order to cease and desist 
from making any further mailings to the designated addres¬ 
see from all mailing lists owned or controlled by defendant, 
its agents or assigns, and to refrain from selling, renting, 
exchanging, or engaging in any other transaction involving 
mailing lists bearing the name of said addressee. 

b. That the Court grant to plaintiff such other 
and further relief as may be just and proper. 

ROBERT A. MORSE 
United States Attorney 
Eastern District of New York 
Attorney for Plaintiff 
225 Cadman Plaaa East 
Brooklyn, New York 11201 

By 

Lloyd H. Baker 
Assistant U. S. Attorney 








874a 


GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 


UNITED STATES DISTRICT COURT 
EASTS Ml DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff, 

- against - 
PENT-R-BOOKS, INC., 

Defendant. 


NOTICE OF MOTION 
72 C 588 


PLEASE TAKE NOTICE that upon the annexed certified 
copy of the record of the proceeding in the Post Office 
Department, and upon all the pleadings and proceedings 
heretofore had herein, the undersigned will move this 
Court at a term for the hearing of motions to be held 
at the United States Courthouse, 225 Cadman Plaza East, 

Brooklyn, New York, Courtroom 8, on the/ 1 ? QAy of 

/ ’? -r f 7 ** 

C' , 1973, at SiT T o'clock in the^tasenoon of 

that day, or as soon thereafter as counsel may be heard. 
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for an order pursuant to Rul* 56 granting summary judgment 

to the plaintiff, and for such other and further relief 

as to the Court saay seem just and proper in the premises. 

Datedi Brooklyn, New York 

September M , 197 3 


ROBERT A. MORSE 
United States Attorney 
Attorney for the United States 
of AMERICA 


By: 


Lloyd H. Baker 
Assistant U. S. Attorney 


TO: 


HERBERT MONTE LEVY, ESQ. 

295 MADISON AVENUE 

NEW YORK, NEW YORK 19017 
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CERTIFIED COPIES OF U. S.. PO$T OFFICE ORDERS. 
UNITED STATES OF AMERICA 

POST OFFICE DEPARTMENT 

Washington, D.C. 20260 

_ Qoot-'ber r?. 19 


CERTIF ICATION 


I hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 
Department, to wit: 1«C. Tku'o, o. 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 


William F. Lawrence 
Assistant General Counsel 
Mailability Division 



0 
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POST OFFICE D9AR1MENT 

ORDER 


in the Motter of Violation of 

Prohibitory Order No- 

Issued Against 


P. O. Docket No. 




and agtm* or assigns, pursuant 
toouthoi^ty of Title 39, U. S. Code, 

J4009. 

Satisfactory evidence having been presented that you, or your agents or assigns, 
acted' Ut violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States Is being requested to give consideration to making application 
to o District Court of the United States for an Order directing compliance with the 
above-cdptloned Prohibitory Order. j . s'? 


1 bfcift. 


Postmaster 


State ZIP Code 


[POSTMARK] 


Dated: 




POO Ftm 

May 1968 
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INSTRUCTIONS TO DELIVERING EMPLOYEE 

£ 1 Show t? whom, dtto, rt r—i Ooltar OMIY 

I oddre'i whoro N'rtrttf |_| to oddionoo 

miliatul charge* rt^uirtd for then ttrt icel) 


RECEIPT 

Received the numbered article dcttrlbed below. 


CtRTtntO NO. 


iNsunona 


RATI OUlVttttO 

pUG 8 



q k SIGNATURE OR NAME OWXffipSU (AbtrrpM 91 


MMATUn 


NAMt OWWBMtoll (Abtf *pMg* AtjUjM 
of Asnuotfs AKNTyj^Jtn^ ' 


WHERE OEUVUIO {mfytfrfm—d) 


•It—It—71 i4»-10 




4 
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POST OFFICE DEPAlMENT 

COMPLAINT 


In the Matter of Violation of 

Prohibitory Order No_ 

Issued Against 


P. •. 


and agents 6r assigns. 


On behalf of: 


Comploining Addressee 


P. O. Docket No. 


On fhe_»_jrt__day of _, 19__^0___ < you received Prohibitory Order 

copy of which is attached hereto, issued against you and your agents or assigns 
under authority of Title 39, U.S. Code, §4009, upon request of the above-named addressee. 

Evidence has been produced that the above-captioned Prohibitory Order has been violated by you 
[or your agents or assigns] as follows.- 

1. By further mailings to the addressees listed In the order. See Exhibit attached hereto. 

2. You fatted to Immediotbly delete from mailing lists owned or controlled by you or your agents 
or assfgns the names df Ifte addressees listed in the order. See Exhibit attached hereto. 


-vl siv- 

leTW tJBWJfM 


err rr.'rtrrr»tnme' J »i!»V- r;m»wiT'«:j , ini:<i»*irrvwv:«r 



[Strike Inapplicable Items], 

Any response to this Complaint or request for a hearing with respect thereto must be filed, In 

-( A d d 7es7 ) - 


__ within fifteen (15) days after receipt of 

this Complaint. Attached hereto It copy of the Department's Rules of Practice relative to answering 
this Complaint and requesting a hearing in the matter. 


[POSTMAMj/J| 

Dated: 


:«c 


Postmoster 


ZIP Co 


-ode 


POD Fsnn . 

May 1968 









t 


A 


» 
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PENT-R BOOKS. INC 


THE PHOTOGRAPHIC MANUAL OF SEXUAL INTERCOURSE' 


P.0. Box 1555 
Grand Central Station 
New York. N.Y. 10017 


FIRST EDITION SPECIAL OFFER $9.98 (Limited Time Only) 

Pipes* cberft appropriate 9d»f 

HPIeeae ship booh and placa my name on ypur mailing Ini 


Ptaaaa land ma in plain sealed wrgiper capias 
of "Da Photographic Manual Of Saaoal Inter 
course" at the First Edition Special price of only 
S9.ee per copy. I am over the age of 21 years and I 
ham signed the statement on tha left to that affect. 
I understand that it I am net completely satisfied. I 
may return tha book within 10 days after I receive 
it for an i m mediate refund of the porch see price. 

□Regula r Edition: Handsome Khrar Binding only 

sees 

□Deluxe Edition: GoldStamped Case bound 
L'brar, Volume only SI 2.98 

□l have enclosed S -DCash □Chech 

□ Money Order 

□l have enclosed a 52 Deposit. Pleaae ship C.O.D. 

SAVE MONEY) Enclose full payment end save 
Postage and C 0.0. fees!' 


J T PETFENY 
BX 3057 

PARKERS EURG WV 2E1C3 


to un ma rr i ed minors.) 


FIRST CLASS I 
U S. POSTAGE 
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F p%BISl m 15 USEFUL 
I# [i POSITIONS 

14 1 Sill INCLUDING: 

• Male Dominant - Female Raising One Leg 
• Female Locking Legs Around Male For 
Better Penetration 
• Oasic Male Recumbent Position 
• Female Sitting Upright Straddling Male 
• Female Seated Position On Male 
• Female "Seated On Peg’’ Position 
• Sittir.g On Edge Of Bed Position 


P . (fFh 1 « USEFUL 

! Iff i W POSITIONS 
11, 1 Mm INCLUDING: 

» Straddle Position For Greatest Clitoral 
Contact 

• Exotic Relaxed Position 
• Female Dominant - Male Sitting Up 
• Sitting Face-To-Face 
• Saddle Face-To-Face 
• Posterior Position 
• Male Dorm-ant Posterior Position 

Copyright — 1969 Pent-R Rooks Inc 

P.O R or I J55, Grand Central Station, New York, N.Y. 1001 7 


CERTIFIED COPIES OF U 

"USEFUL POSITIONS OF 

SEXUAL INTERCOURSE" 

A VISUAL AID TO SEX EDUCATION' Now for 

the first time, for educational purposes only, see 
a live man and a live wo.nan, a married couple, 
together on film, demonstrating 30 useful sex¬ 
ual intercourse positions! 

AVAILABLE IN TWO PARTS - 8MM AND SUPER 8 
BLACK & WHITE OR FULL COLOR 







CERTIFIED COPIES OF U. S 

a IB POSITIONS OF 3 


INTERCOURSE 


mtuau TO outvix unn on* mt ate or n mu onlh 
mo rim oriu 01 snifko to ummooiid minossi 

NOTICE! 

This film wao produced to teach married couples how to derive the 
a utmost pleasure, excitement, sensation, ecstasy, satisfaction and 
happiness from sexual intercourse. It was definitely NOT produced 
for persons seeking cheap thrills or those seeking to ogle at 
films of persons engaged in sexual Intercourse. 

SPECIAL 8MM ANl) SOir*ER 8 VIEWERS 
AVAILABLE.ONLY $5.00 EA. 


ORDER FORM 

PCNT-R BOOKS INC. 

Bos IMS. Grand Central Station, Net* York, N Y. 10017 
Gentlemen: 

□ Enclosed please find $-—-- 

□ Cash □ Check □ Money Order 

□ Enclosed please find $5 Deposit. Please *hi; C O D. 
Please ship the following fi *t. 

"UNIQUE POSITIONS OF bEMWU. INTERCOURSE" 

□ 8mm Black & White-Pert 1 □ Part 2 □ Complete Edition 

□ Super 8 Black & White-Part 1 aPart 2 □ Complete Edition 

□ 8mm Full Color -Part 1 □ Part 2 f] Complete Edition 


featuring 


AMARRIED COUPLE 

“ together engaged in 

SEXUAL INTERCOURSE 
POSITIONS 


























384a 




CERTIFIED COPIES OF U. S. POST OFFICE ORDEFS 



---v— 


3ESZ * 



MAJOR BREAKTHROUGH IN SEX EDUCATION! 

Hie i1ioto,»riphie Manual Of 

Sexual Intercourse 

8f L. R. OC.ONNER — INI knPUfTION BY ALBERT E UJS. PHD. 

NOW FOR THE FIRST TIMR THE MYSTERY OF SEX ISAJNLOOCKD THROUGH THE 
AJD OP OVER 256 PAGES —OVER 150 ACTUAL PHOTOGRAPHS (Indudmt SO Tull Part 
rbottn 6 16 Full Putt Full Color Photograph,) OF A LIVE UAN AND A LIVE WOMAN TO 
GETHER ENG AGED 'N SEXUAL INTERCOURSE POSITIONS' THIS IS TRULY AMERICA S 
FIRST COMPUTE ’ Sty COURSE" IN ONE VOLUME! 




Dejr Sir. 



No Mf It K»rn with knowledge of Vow i«» engage in Sexual ln»< rinurag! Mow then is one to learn 1 ’ 

Th»'«rHool». up until at liwst scry rxvently. have completely -nd purpnfely Ignored *rx education. Ask a school prim .pal 
qf «ch o«l board ••Muni anil lir will "*r lr». thai initruction parfaX A.I. • p,rc"i .1 hr of .hf i> wkini 
«»hK»iion to IK" '.h'W'.o and >ou ma> hcaf Ihm't *offy. ihf haa Rh". or.. "Ill'll Irtfo" or Aik h» father 
in«l i.Hi |oh Anj it the parent* fail, »here n leaujl inttrut non and knowlad.lt to he obtained' Would you tat the whool 
JV" »°Vw* ’ ’** cand> More or back alley' Much of our youth hip been forced to pick up biti beta and piece* 

. They art forced to overbear a ttory of tonuuus sexual experience. Soiik a look at a few pornofraphic picture* Listen 
to a few liaet dropped in a motior. picture. Li»ten to TV . ntncdians subtle yoke* And above all thall «r allow our yomh to 
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couple b*t obtained usual knowledge > In fa<t. no one know* II our newly married couple ha» obtained sexual knowledge ) 
Let ut all hope (hat cur mythical couple hi. « del of pl.iv.ng card* with then just m cave! 

And how about married couple*' Perhaps they m not completely satiated with their tea life. Perhaps scauil unbappi 
neaa *« disturbing them and could in time break up their marriage Where should the y turn 1 Se xual unhappmex* it something 
private. something personal, someth.ng one person does not cp tckly reveal to another In far too many cave*, a |«er*on remain* 
went. r« mains unhappy, and often many innocent bystanders c hurt av a (fault 

OOi\ AMI RICA V r to A PHOTOGRAPH I, All » IIIJ'STRAt£BMX MANUAL’ Thf divorce rare 1* f.m.uic' 
Ptcmamal pregnane v is ji its highest lc -rl Our m. m.il institution* arc- dnjnf a thriving business. Adultery c rents tu lx the 
number one toon o: our book* and magannrs and our movie the atres are showing lesbian antf homovtual features to 
paclwd houaes DUI S 1 MERKA NiLO A PH01 OGR.iPHICAl IV III USTR UFO SF.X MANUAL we ask!again We 
think ' ev mo*t definitely ye* and »r have puhhshcil one for the- adult general public* 

NKBiS^iRY 1 * Pn ° TnCRAFHS nh A %M% 1N,> WOMAN FNGAGtD IN SFXUAI INTEHCOl RSK R* MI Y 

Vf *ay ye* because it ha* always be. n and it will always be tru« that a picture is worth a thousand word*' 

Ask any educator and he will tell you that photographs, drawing* and illustration* are indispensable aid* to learning in 
lute about any and all subtexts. In fact, many time s th.- text revolves around the pictum Word* or teat alone are often 
unclear to the reader He- or she ha* to mentally visualize what the words are dc-trihtnp which unfortunately many of us 
cannot do well <»r accurately Our purpose in preparing this book is not to confuM not to make points of information h»»y 
nr unclear Our purpose is to get information, ideas and ..pinions across to fh*r reader. so that the- reader may evaluate ihrm 
*mi 1 ? IO » c'b '* ! H ' , ..°'\ n * **"* bisions We fr. I that to publish our book l III PHDI 0(.RAPHH JMM Al OF 
\F. UAL / X 1 tR( Ol SI without photograph* w«». ■«! Ih- a disservice to our readers and would confuse rather then 
enlighten them 

THF PIIOI OGRiPlllt At IN/ 1/ Ol SF\I il INTF.Rt Ol'RSE" is available to you if vou ara an adult over the 
age of ?1 war* It *va» not written tor beginner* or minors, .hough much of the information it contains would be found 
useful by an adult who has the responsibility of r. u lung the young or meaprneni»d This was designed to inch 

men and women urn wuh ye.xrx of sexual cxpcru.ic.. vchat tiny may have been d-Miig wrong and what the* rould anj 
should dc* to gicr their mate new vex or I pbasurrs. louipln- si xual satisfaction and to inspire rh» ir mat* to new love, ties..nog 
and happuiixv 

I In billowing bf c*« liuft* will give mu a-ldn.111.4l .1. lail* on lb. . iMiti-nl* ol tbe* biMik Vl. have al*c» tm loved an ofi|«e 
fprist l«*t unit . iimciuc n«t 

He M.gg.si that ion onbr a cum ul *TI(| I'llO I iK.HAlllH MANUAI Ol SIXI'AI IN'tlRi Of'lffC*. read it. 
*h*»w It to your do* tor and il \ on doulc that 11 dias nut ibsercr a |n rm.in* nt plan ym*r bookshelf, simply return 11 for 
an imnicdiaii rclund of sour money It > as ompb 1 <bat (Kir ea|«rrietHc- haa shown us that I we ofrr a prmlutr of value 
and merit we wont get many returns. You has. gt-si-lui. ly nothing to loti- and a great deal of knnwledg. and happiness 

With myAinfefr ^ersAnak good wisbe*. 


Wish mUxiniiir ^grsAnak good 

/ ' R^gfkbl Alvin 


Copyright -I9<>9 Pemi R Booki l*c. - P.O IIOX mi. GRAND < I NTRAI. STATION. NEW YORK. N.Y. loon 


* •' ,'|rx7-»agf. ...c. * 
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No dolls, no dr.iwings. no illustrations. m. pencil sketches, 
obscured over-printed photographs, no tracings « here one 
he-placed upon another, no men ;*nti unnuii wearing skii 
tricks v> nere men and women appear m the photographs 
Now. for educational purposes only, over 100 coital position 
photographed for instruction purposes in user I'so large < 
graphs r>f a rear In mg nude man and i teal living nudt 
married couple, together engaged in sevii.il intennurse po 
accompany trig descriptive text in the most sophisticated, i 
up •to date ac\ m.« itial ever published! 

AVAILABLE FOR THF FIRST TIME TO THI i II F OIKER, 
This brand ne* iust published giant cflBipendtum of m-x you will find ot 
inforttutive, educational. instructive, eye-opening an.* niinj clearing sexua 

you have ever seen or lead It offers the frankesi , K nest, .a decide 

information ihiough words aqJ aciual photngt ,|.hs on "HO U TO l 
SEXUAL INTERCOURSE" that l,..» probably cvef been written' Ovir |i 
tuioi arc fr»nUv d*.*nb*.J In plain language .uni photographed m ov 
COLOR AND M ACK & WHITE DFTAUMO nitJlOS' 


THKKi: HAS NI A I R BEEN 
A BOOK. LIKE THIS BEJ'ORE! 


Many will .III t lie "’IOTOCKAEHIC MANUAI OF SFXI'AL INTERCOURSE " 
Americas First Sex Courv.. Because for you anil yi.u wife, ihai is exactly what it can 
be A step by j«j> »| .-• .lie course in words and .hit , .nose plHUngraphs ol how 10 
e ngage in the mans forms of physical love and sc xml iniercourse! It can turn dull con¬ 
fused routine "quickie'' sox into exciting cexual rpxndtv which lonttnue to improve 
each time usd provide far greater degrees nf pic - -n iul sanefacuon d.en yon --i your 
w-ife ever rluNight possible! 

Heae at l.w. arc the techniques which can transform the staling* apathy and boredom 
of the marital act into a strut of invigorating rt fosl. ng, fulfilling cxpericfeis t 4 th 
more thrilling than the last! 

The Photographic Manual Of Sexual Intercourse will u.«ch you step |»y step, m nunutr 
detail, each rouch, eaih movement, each kiss, each wmuive ana of the body, . j*h tech¬ 
nique available to w ou for giving your mate and yourself new heights of sexual cntnyinent 
and conttnrmcnr . ourc, in fait, th.tn you ever thtnighi possible' 

NOW Lc irn from down to earth solid straight no | ■ m hes pulled plain lungu gc f ins 
and Over IV) clear educational Full Color and Olaik a ml White pln*o.graphs the unusually 
helpful facts you should know about ihc many varied aspects of <rxual intc'c mrsc 1 

,mou> for tht fir*t ituh in w«v honk f.i»f »i < nith tour >>u »/ r \e%. in large \ul! 
color and him k and u Lite actual photograph* the />.*/ po\Hmnt to use for ./ u ul, 
nrietx of special purposes and *ewual effects' 

® Discover the positions that narrows the vaginal opening, giving the* man 
moff stimulation! 

® Ltarn thf position tint automatically fortes tin* woman s thighs to add to 
panile stimulation! 

• Discover the positions which most direcil) mm thi tlitone! 

• Find oui w h.tt position holds the male organ after climax, preventing rapid 
contraction of the organ' 

• Learn the poauion that allows die penis to peivtnm to the neclc of die uterus 
while 'it the S’.itne time providing even more m iisuiuhs from tin* taressing tooth 
of the scrotum moving ii|mhi the woman' 

• Learn flu- position (hut holds a partial ere*mm most lirody' 

\ This is only a partial list of what the photograph* and text w ill ten* h you 
|a in this anu/tng new book' 
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I >n n/ju) niatmil <• nfilt art in the fio !•' of *»•/-. t^am O'f a^am \q 

■iniikie” un nJ*t Ih /•<•«/ inUrionrse^ \on'>‘ n>> imiiati^ni and t\fifn ■ »#/* 
attorn. Thu h-toi n ill take you ■.utlpi the xtxllitl rm ami >nt th< uimhinr 
.#/ /»■*%/# ntu youthful tMMHH u \n4lftrttn H\! i 

/ M U./.NT >0/ #</// H)\SISI I STL\ S I USD ISC, YOI K VIA /' iKT* 

v /k f.iK /i/ > o\/> ////,*ok > urn » nnivr 1 snrcr.-iTiow why n<* 

enjoy ail the wholesome, heal hv thoroughly unifying aexual delights th.f we available 
10 you and your scxu.l parfur !r’» all IO Can anJ so natural provided you b rgrr the 
prejudices and fill'ties of i he by* 0 * 5 *" eras and rccogatre t hr* tact that just as »l*err ts 
more to life than (ar.ng md sleeping, so theft- s niore to srx chan men ’’quickie m»ei 
course' AnJ this »< precisely fK* p< .nt this book bt.ngs ht me to you will, absolute clarity, 
derail and rhe frankest most up-ui date tfid rrudern inf manon chat it available to the 
adult general public' 

this is \m 1 io\Cf\\ i\m r> nook nt m n thior\ : The photo 

graphic Manual ol xual In.cn.ourv" is a clear, live, dynamic, detailed "HOW TO 
DO IT" manual of step by step practical in-.riinru n. It rr ho y.iu. in plain I. 1 »ge, 
direct and to tin- point precisely what to d-• uu! .,ow nd when ft d-i it in m« -.se n*W 
or* 1 « your own pli .ivtit and satisfaction, b«*r the pleasurr and satisfaction of rl»» one 

•. love? 

This hrnik h.is one main purpose, tt> teach you how to derive the utmost 
pleasure, excitement, sensation, ecstasy and satisfaction from sexual 
intercourse. It is definitely NOT written for persons seeking cheap 
thrills or those seeking to "ogle ' at picture* of persons cngigttl in 
sexual intercourse’ 


noo 


It can help \ it develop a healthy life-long at tirade toward sex' This hcalrhy attitude 
can improve >uur general health, both mental and physical’ 

1 It can help *,•-«« h im how to become a su ecssful "lover husband and Itclp y»»u to 
achieve gre.»t« r Mines* and happiness m cv* rv aspect of vour business jud personal life? 

»1 If can ht-ip you u am how to experience maximum sexual satisficnon from tfv sex act. 
Ir can help >• barn hi.w to correct any problem of sexual incompatibility in your 

marriage' V«m can learn what causes certain sexual problems and ("inpltta**»>ns and 
how .*> avoid and di al with them 

!r can help you le.un the secret of enjoy mg sex love happiness in rfie yejrs .fiend 
How 10 k»ij. H»- iue humiug and l>ow :i. keep your six life from becoming 'lull 
and innn«MiMHMis’ 

Vou on learn numerous ways to prolong the act of intern .use. You c in learn mow to 
•w ip your wife to iclueve a fuller orgasm ll-.w to arouse tier ;o n» w found passion md 

how sht 1 an .. inxwr you to a new vitaliml sexu.il relationship You and your 

wife v m both f. on •! rough words and plmtographs what 10 Jo md wha r N’t > I to do 
ro become a mo*, i.iuipltslu J lover and s< x partner 

And Now. you « ui also learn with the aid of text and photographs, bow in nbnm 
• '••rnpleti semi d satisfirtinn even U HF.S /V7 F.RCOl'RfF I* NO 7 POSSIIilT' 

Y»y. iHis is pra*ii* illy a compleie guide to a happier Sex love hfe for married i.xiplr*' 
I ho is die HO II I Of! II (souk m the m.image and sexual arts' It makes m*M other 
teat i»n tin siihj.«• «.b*olctc' 
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SIMM Ik V# »ll / / l)(»r IS Sl'\ I •' II. Po\\ IK 1 he vivid detailed phofographs 
in this hunk sfu.ss with utmost clarity how t*> ad|tiM poMiirv* f*»r the Ivst possible 
matching of oig.ins how to make the sexual side of marriage more vibrant by 
on finhu mg .1 vat let» of t a res sc s 11 ml |sosn nuts into the s* xual .u t. Men and women 
with sexual knowledge an men and women wills |*«*vve» to bring saitxlaiiitm and 
lolldhiN tit to tlwo love partturs us well as to themselves. ” l’l»e Photographic 
Manual Of V xual Intercom sc” will give you the knowledge and |mwrr *•» master 
all the wonders and aspoc is • »f sex And renteaid* r, it is all available to you VOlf" 
All you have to do is use the enclosed nrdet 1 ard' 


/■/« /« •< ' 
ill It. //»# /#/»/ 


. !>/■•,It in. tub- n-./.'it t 1 tint at tuna!. •»* I'.w/'/* - ' . t! at it 
. \ flat \oh ti^ll titt hu) hn. in.<• it u ill »»« •#»*- if a 


L 
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GcWflenam 

Plea** iu'Ii ar u> plant wilr4 *r<i<pr> — _ topic. «»l ' lliv PI*<7IOGl/r ! ;i» M^S'i *1 
Of SIM AL INI IF* OUtlt * 

II Rcpilif liUtwa lUndtoa* Rl»ti II>'mIio« 

Q DcluMF.tt.<»>n (.olj NiaaipcJ f torhocatJ . Valtiraa f 12-90 

[j I tia** «ado*r i * Tj C**h , , Chcik Q Hum? Order 

Q I dace rac»ot. ,l * ? Ircputli I’l. a-. ah p ( 0 l> 

'I iMularvaad ihu »l I am aor oinuitn'lr l Uhtr ' 1 I ate? return ili» h*«k **St* 10 dap* •' » l 

Tetri.. || tot *•. .....nr.luu Itlua .1 Itta pure!*#* pi if 

# Itttrh npr«.{ m Til.*. I im ®»#r it<i at 1 1 yaa/» out I ha*e aifwed i« *>•« f#*> t K • .•» • 
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HI %1> W ilAI OH WHs \Ki 
SAM SO NfiOUl mis HOOK 

T*u is the hett dome hook of tSi kind I hat e ever i rtrti I u at 
OPmemod shorn the frank way to u kkh the photograph, deputed 
the tWIMi ppuiivnt t i/a, hut ihs publisher* essured me that 
this hook would ho offered only to adult* " Dr T.Ai.F. 

m This hook got r us o whole meu outlook on sexual poiu'ohtin 
too motor kmou existed.” .Mr. & Mr» /Jk Lot Angeles. ( ah I 

m t only totth t hod tom tkn hook osrly in my married hie My 
msortago finally fa. led for fail thoto reasont whuh are . >t reed 
rn (hapter Siren of thtt hook. If only I had known u hat ihtt 
book now mpkoi so clear” Divorcee who was asked h> comment. 

-We on pa ct to ho marrted in e feu montht U'r feel that ti n hf>k 
will hflp got*m og to a good 'tart i* if.ur/ matters. Thanki very 
much” (-». • C.K ( htcego, III 


'1 Alii !•: Ol COM IMS 

With rhd thaptri |u« (onnlrtru fra tlwrt weeks jkh, 7 III 
PHOTOCHtifiHIC MANUAL OP St!*UAL INTrRCOIJl 't .. tbc 
leant, modi vp-to-datr »« manual on tfce market It it the w* of unity 
whkh » prrtented p yint. th.t it no ocnpiljtion ol anr.eni wisdom 
Hople change, mm ipe .ef(»nim»ci of tea than*r. Tim it today , fui lr 
W arxual iitttfcoursc written toe today a people! We ask you r.» r**v.rm 
the tabu of roqtenn 
Prefact 


Qsnpcnr I . 


.... *. HlSl tr 

Chapter III 



Chapter IV. 



Chipw V - 


Male and Fematt S«*t 


Chapter VI .. 
Chapter VII 
Chapter VIII 
Chapter IX 
Chapter X 
Chapter K< 
Chapter XII . 

Chapter Xlll 
Chapter XIV 

Chapter XV 


Afl of I Oo MikmK 

Pt .itions r or Seiuj |f»u u nurse- 
.... IrnnleOral Anai S< *iialif> 
.. Mule Oral-Anal S \oalnt 

•. in ill Tcrhm^oc for Samf* mi: ilir Mali- 
M.»U ft. hnii|Nr for Sjinfvm^ ilu I. male 
. Sc'Xii it ItittrroMt»» l*oi mi. 
M crntni.iiion jml |*r« i,iuim> 

.. . Saii.fyoiK SoliMKoict 

. Seen jI Infer* nurse for ilu 01.1 
111 * dII pimI . fnl 
( omptline Vnur Oa n • l.n illtimk 


We venture to ui«*nt tlut viry few other hooka offer »h. ..rfnplne # 2S6 p Kr»«u < <*. The fine.. » 
coeeraae of tha t*n*ie • iume The above uhla of content* ut ii.asOUx. Fa*anw-.i fapyr; 

e«tt the toopnuf whar it offerr.l Eaih chapter is a model «*» <lant> • Hana»mr KNar Boidma (Rpetiai I 
of down«tr»~rarth Una-.>c«- Tvhi.h iaVr* y. i instantly ro the heart of p 0 «c» iso tear Ph..iua*aph* I" 

the matter This hoi.k nor written for the pr.»lr>nonal il'h.-ugh • io Fut r. B « P)*.,— a 16 full r»* 

we fully iepnt that many profettionals wilt .oaur «hhhi havin,* a •»*> yot> Mi'tTahi nvff nit at. 

of this honk in a pr.»imncm |Ka*ti.>n on rh. >r U-.k.helvi. s« Hku-k* vtoi iw Cs.pp.. 

\ 1 

r\E l St i n\iD ounrh' inttn i\n rnsi ac;i paid is » non 

^ . tf.Ojy. Orders Accepted Hni Musi He Accompanied hy A S2 Deposit) PLLAH CL I AlOKG OOJ ft o US£ 


Th-»\« who are t f * terinp ma* • * >«c • *Jt.i * . »T» ol ♦ 

f «>lc Thote who are llaefM (mi I •'* t bytinn.np to hn.! « 
certain tedium m rhrir vonnuSiai U.l will wffht to trek hetr for 
vital answer* tafter pt*»Metn.Th*»tr who are ti 1.1 or h«i .ti <p;ad 
will rralur that t^c*. »c» li*e nceJ n.,i Se ihe fiu* >n». Irt »t. at., pre 
blrm it now teems to Sc 

Pet baps you hafe fee! in** which you think ate unnan.'il, rvm aK 
normal Ye* your *e* na'ure met «it fr*t fulfillment Whuh w«y shall 
y.nj turn' What can you dc‘ You .an read tin* b«e»k . 1 ''oj the 
answer. 

o< U Gl AJIAN I ; i: 

rut rr ix>N T m v 11 w..s o. r erntwr seek ad** t« «•••• 

4 *re*i drat of pm money tad itori laaa tkn bork V« h*»* arwwa 
•< • >••#» ahoMi fkfa b>M.k *i In! iku haak ha* um* haw m oflnl •• ov> 
u>. .aty of v .u*) eu«tu»n>w a»J nialaOluoairne Wc ie cl ihh hw.l> will kc od 

• mmrfiTc jc ao thoo.andc wd Men and aiam In ewnvr<M« •*».. df ear 
uncefiiy anti of the l*>ib "< h**c -n (Mb war.Mpk «> trek* rtua 

«.n.pit iiiutbiforvio 1 .uiriM to *•«. 0 <Oct a irtpf flf ' lilt PHOTO 
CK 4 PHIC MAh LAI <-F .» tdl'Al ISTfiCOlItU Rna.l «. M.n yuar 
wile read k. If ■«' -cadina Hilt bn>k. vwu da mi let po»c«' ' >• yen* 

k. inwledae el it .n,i an* fwut partwee are art cuotiae •»* «f 

N .0*1 M.iiriMkaad pl.iMi* aknr'T return ihe rvuey (-■. •>. o 1 mmt 

porch*.# pike well b r .mniwdlaret 'Clowned «> 4 I (fKild Sc l.nec iban 
that.* Vtn. bat'd npth<na ».■ »oat Bu> «*>c *»• aacif*n u lake* •«. I i and 
mall fhc rntlraaM or.ti tenm If art if an i«kpw>'*»- p »*i ml ■ ufc you 
■ wc It te »ouranM enj tour sea partner to take • f» a t . • p.riai if) 

K.n»li ol Ir.wal heowirdac P«**r ef rodar A pta .ir read "r* rwveknp* 
I* nirl.iv I for |«.r .n...»n.rarf' An i pleaac rfaumker, *wv r r ..*.«*, uoc 
h »ln«. bct.itMe If . •• d.vtamk.d for an> rteacm mo-. •• c owed 

w thow* QjC.IIWU o. .iria*' 1‘leaac urdet toJa, • Be rk . a*. »,.r wile wall 

he a>ad that you did 

I ms I 1 OITION 
‘Jhn.i I \1 Ol 11 H! 

I i.nirpd Time Only! ONI.Y JO.% 

The rrjhjljr piv»..( 1IIF. PHOTOCIT 1 MIC M t^r'Cl. OP I.FXUAL 
ISTFRCOl'RSf i. * 12 98 Thu it the price msny M>*tm 'hmaik 
mi be funtry an.I nuny mail order hrms are selfinp tb-» Neyk Am 

l. - the i>eople wh.t wear unable * • tuk* tdmn'jge ■ f our tpetial neo- 

publication 59 ,>ff. r. v.e arc makin»; thu Tir.t I it ton Sj'e. i«: Ow*c 

i.tr j limited time ..niy You may put. lute 7 he I't ron**i Manual 
Of Sexual InrtrffKi'v wjfh H.n'vtntr Kitar Bm.lin* fit ^i'y |Y Ok 
and tivc I> fo» a l. nadarwl time *»nlv Thh »p* iat .’fer ••*»> not br 
repeatrsl apin' You may have on- .bance and ••'.e »tia*ve r 1^ to cake 
a.Kanra*e •>( this rr .end. >i» offet Please rrjcr t »lav' Wc l .we bn»d» 
in *u*k i..r imitcd.41. tb>| ment • h.i money K* . *.,4icn'.c of rourw 
.till appln-h' 

• Pay.. Print*.I On The fine.. Heavy «n|h Pure lw«d And 

11.4b Gum F naMti. .1 Paper.' 

• llindfomr Kivar Bindina <**»»•• Dctuae flmd r C A i* Avadtht*) 

• Over ISO A It da 1 Pboiuereph* In Htack A White *nd full frt<m' 

• tO Ful' r«|i f^vi.iiv. k 16 dull r>|r Full I oln. I'hotoC 

YOU Ml'tTnhf IIVfR TNI At.F Of »1 Y» tHS TO(»V!)Pi- 
N« Ikn-k* Mm IW tbtyp. .1 to l .>MerrieJ M.typre 
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INSTRUCTIONS TO DELIVERING EMPLOYEE 


□ Sb* b whom, dale, and 
address wtitra dcllwri 
(Adihtio tal charges requit 


TJECEIPT 

Received the numbered article dcs~ bed hcltre 


..MATURE OR NAME Of ADORtSSLE (Mulish. rjsbifilkiim) 


CUIIW- NO. 


3V- 4 ’'ftlpEfL 

'■yru::' 


MTt MUVEUO 
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POST OFFICE DEPARTMENT 
t. i*«-t WfcOWIBITORV QWDER 


In the Matter of 


f. 


Mailer 


P. I. — tl 


JriAbiULJL !tus 

and agents or assigns 



i ; mi v • 




PROHIBITORY ORDER 

NO Jf? _ 


WHEREAS, we were furnished a mailing piece containing advertisirifi matter which you mailed or 
caused to be mailed to 




SI 


f/Vame of Addressee) 

4$ 

IIH1 

l Address) 


and 


WHEREAS, said addressee has determined your advertisement to be a pondering ad\.-rt isement offer¬ 
ing for sale eroticallv arousing or sexually provocative matter, and 

WHEREAS, said addressee has requested the issuance rtf an order pursuant to the provisions of Title 
39. U S Code, h4009, a copy of. which law is printed on the reverse side hereof, directing you and your 
agents or assigns, to tefratn.from making any further maiirngs to him l^|ttfci m^*^an^uamuLiniii , i i 

NOW, THEREFORE, pursuant fo the cited statute, you, - ytdur agents and assigns, are herei a otdeivd 

(1) To refrain from any further mailings to the following parties at the indicated addiess, or intended 
for the indicated address uy any variation of addressee designation, such as, but not limited to occupant 
householder, resident, boxholdet. postal patron, rural route boxholdei, and local, effective on the 30th 
calendar day after receipt of this order: 



ADDRESS:. 1W tan)) Str«M. 



Nrt ""‘W- w - »!#*+ rs»m,, 

(2) To immediately delete the above-named parties from all mailing lists owned m i'initialled iiy you 
or your agents or assigns 

(3) lo immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
lists bearing the names of the parties mentioned above. 


I POSTMARK| 
Dated: 


POD Form 

May 1%8 


2152 


1 - 29 J< 
VjW /'* 

/ 


/X 

CAmm* 0. Ukl«, Poslrliis'ei 
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WiW-IC LAW 90-206 December 16, 1967 

"§*009. Prohibition of pandering advertisements in Ike nails 

v a) Whoever for himself, or by hrs agents or assigns, mails 
or causes to be moiled any pandering advertisement which oifikffc- 
for sale matter which the addressee in his sole discretion believes 
to be erotically arousing or sexually provocative shall be subject 
to an order of the Postmaster C'nera: to teftain from further 
mailings of such materials to designated addressees thereof. 

‘(h) Upon receipt ot notice from an addressee thMrhefhas « 
rec eived such mail matter determined by the addressee” in his 
sole discretion to be of the character described in subsection 
<a) of this section, the Postmaster General shall issue an order 
it requested by the addressee, to the sender thereof, directing 
the sender and his agents or assigns to refrain from further mail- 
"ttS t° the *a«e4,#ddressees „ lM 

l c ) The order r. the Postmaster General shall expressly 
prohibit the sender and his agents or assigns from making any 
lurther mailings to the designated addressees, effective on the 
thirtieth calendar day after leceipt of the order.'CUe onkM'.of 
the Postmaster Gem il shall also direct the s^XaFr anFhis 
agents or assigns i delete immediately (he names of the des¬ 
ignated addressees from all mailing lists owned or controlled 

change, or other transaction involving mailing lists bearing the 
names of the designated addressees. 

“(dl Whenever the Postmaster General believes that the sender 
or anyone acting on his behalf has violated or is violating the 
order given, undgrr this section, he shall s*i.ve upon the send¬ 
er. by registered or certified mail, a complaint stating the rea¬ 
sons for his Mtllef and request that any Response thereto be 
filed in wuting. with the Postmaster General within fifteen day* 
alter the date of such service. If the Postmaster General, after 
appropriate hearing if requested by the seeder, imd without a 
.nsarkMgjf stsch s hearing is not requested. ;tfcetMft«« deiei,**nes 
that the order given has been or is beuja violated, he is author¬ 
ized to request the AttolWby XBddWWp 

the Attorney General is authoffe-.d to mllte aj^incatiop to a 
district oourt of the United Slates fer an order directing com¬ 
pliance with such notice. 

'(e) Any 1 district cdurt of the United States writhin the- juris- 
diction oi whidb */iy m&il matter shall havecjb^en or received 
in violation of the order provided for by this section shall have 
jurisdiction, upon application by the Attorney General, to issue 
an order commanding compliance with such notice. Failure to 
thereof* * UC ^ ort * er msv ' Je punished by the court as cou^eggt 

“(0 Receipt of mail matter thirty d» ys or more after the effec¬ 
tive 'ate of the order provided for by this section shall create 
a rebuttable presumption mat such mail was sent after such 
effectivs date 

“(g) Upon request of any addressee, the order of the Post¬ 
master General shall include the names of any of his minor 
children who have not aUaifa4i-the>&j|finttta!t Mrttad4y?*ni 
who reside with the addressee. 

“(h) The provisions of subchapter II of chapter 5 (relating 
to udminM^OMy Hpcaduie) and chapter 7 (relating to. jvftcwL 
review) of partT oftitle 5. United States Code, shall not apply 
to any provisions of this section. ' 

“(i) For the -purposes of this section¬ 
'll) mail matter, directed to a specific address covered m 
the order of the Postmaster General, without designation of a 
specific addressee thereon, shall be considered as addressed 
to the person named in the Postmaster General’s order; and 
“(2) the term 'children' includes natural children, stepchil¬ 
dren. adopted children, and children who are wards of or in 
custody* ot tb* addressee or who are living with such add; 
r'essee in a regular parent-child relationship ”. x •' 

1 ' j •nie < b*«fe*of contents of chapter 51 of title .19, United States / 

. (Code. cy,a<aneded!>y,adding .,t the end thereof - 

-400V F^r.»hlMli.>n o* yanderliiK •dvrrti4*Mrnt4 in fhv m«ii. '• 

SEC 302 The- provisions of this title shall becorftg eff«t g tt 
on the one hundred and twentieth Hay after th*- date of tn«Jli6rrcl * 
of this Act. . * 


Effective Dale: 4-15-68. 
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POST OFFICE DEPARTMENT 
NOTICE POR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 


addressee |pai "T 


(Print) 


| of the enclosed mailing from 


(Print) 


consider this mailing to 


be a pandering advertisement which offers for sale erotically arousing or sexually provocative matter. 

Accordingly, under the provisions of Title 39. United States Code, §4009, I request that the above- 
named mailer, and his |»tsl agents or assigns, be duected to refrain from making any further mailings 
lo me |as well as to my below-listed minor children resr^-ng with me who have not attained their nine¬ 
teenth birthday). 


NAMES OF CHILDREN 


BIRTH DATE 


This notice must be accompanied by the objectionable air nrtisement and the envelope, or other 
mailing wrapper in which the advertisement was received. 


NOTE 







THE PHOTOGRAPHIC .MANUAL OF SEXUAL INTERCOURSE 

•FIRST EDITION SPECIAI OFFER ■ S9.98 (Limit*! Tims Only) 

Pteam check appropriate bo*' 

□ Plena dilp book and place my rime on your mailing Hit. 

M I am not ordering at thii t.m« bui pitc my nama on your mailing list. 

M Remove my iw from your mai’in -1 list. 

Print Nama.Age ...... 

Address . 

City.State.Zip. 

*" I hereby rapraaant that I am oear the age of 21 years. ■ •* - - 

H » _ 

^ agnetore ....... 

JAMES METHENIE i 

1 BOX 3C*5 7 1 

121 PARKEF SBUR'G KV 26101 


ptiviT-R coo:;s. iwc. y^v 

P.O. Bex 1C5B 

Grand Central Station 7 ? \*KJ 
New York. N.Y. 10017 

Gentlemen. 

Please send me in plain sealed wrapper___copies 
"The Photographic Manual Ol Sexual Inter¬ 
course" at tho First Edition Special price of only 
S9.S3 per copy. I am over the age ol 21 years and I 
hare signed the statement on flte left to that affect. 
I understand that H I am not completely satisfied. I 
may return the book within 10 days after I receive 
it for an Immediate refund of die purchase price. 
0 Regular Edition: Handsome Knrar Binding only 
SB.90 

0 Deluxe Edition Gold-Stamped Casebound 
Library Volume only S' 1 2.98 


0 1 have enclosed S 0 Cash 0 Check 

0 Money Order 

01 have enclosed a $2 Deposit. Please dtip C O D 

SAVE MONEY! Enclose full payment and save 
Fusu. .id C O D. fees!! 


1 *!'• * 




Tbi estrTope eartateJ • 

0flutes fdt Mle to A-iulla • S» ' 

wi* Cifamsflor tfyoc »»oo <-f Ox. . «J v\ 
THIS CKVULOrSJ xc:\ soil * . 1 

^eltllle pfthtrit ft tn ernem SNvtlm « — fin Are «t • •'Fe 
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BUSINESS REPLY MAIL 

NO POSTAGE STAMP NECESSARY IF MAILED IN THE UNITED STATES 
POSTAGE WILL BE PAID BY 


R0. Box:1555, 

Grand Central Station. 
New York. NY. 10017 





’PENT-R 

OQGK3CN - 









394a 


CERTIFIED COPIES OF U, 


POST OFFICE ORDERS 



HOW AVAI/MLE FOR THE FIRST TIME ANW/HlRE! 



AMERICA S FIRST COMPLETE ”SE>' COOR8B" IN ONE VOLUV3EI ^ 





.rocRAPH 






PEr^ A N0VV F0R THE f ; T time, THE MYSTERY OF SEX IS UNLOCKED THROUGH 
THE AID OF OVl R 150 ACTUAL PHOTOGHAPHS OF A LIVE MAN AND A 
LIVE WOMAN TOGFTHER ENGAGED IN SEXUAL INTERCOURSE P OSIT IONS! 



leal Su. 

Nr one ia born with knowledge of how to engaga in Sexual Intercourse! How then n one to learn? 

The schooh, up until It lea«t very recently. hs»e completely and purposely ignored sex education. A* a school principal os 
chnol buird official and he will say, "We leave that instruction t > parents." Ask I parent if he or she it teaching «x education to 
tied children md you m«y hear . . “Dnn’l worry, she has lime” .. . or . . “He'D learn” or “Ask hit father, that's nit job!** And if 
he parents fad, wheio is sexual instruct ion and knowledge to be obtained? Woul^ you aay the school yard or hall, the stoop, the 
andy store Ot back alky'' Much of out youth hia been forced to pick up bits here and pieces there! They are forced to overture a 
lory of aomeones'rexuat experience Swank a look at a less pornographic pictures listen to ;i few lines dropped in a motion 
nctur: Listen to T.V comedians' subtta jokes And above ill dull ve allow out youth to heat every old wlvns-tate. every untruth, 
-very intseouceptian, every fallacy And then, shall we pat ■uu selves on the bacl{ for we have protected morality’ We have 
notected o.u vxdety from info nation on sexual Intercoiusc’ Naluially, on thk day our son Of daugb.tet is mamed. by aome 
nuaci'kaos happening, Ihey will leave the wedding ceremony svnh a complete, accurate broad knowledge of sex. No one stands to 
ace credit tot this knowledge No one seems to know how mu newly married couple has obtained sexual knowledge tin fact, no 
me knows IF our newly married couple has obtained sexual knowledge.) l-et us ell hope (hat our mythical couple ha-, a deck ot 

day ingoaids with them just in case! i 

And how about mreried couple** Perhaps they ate not completely satisfied with iheit.scx life. Perhaps sexual unliappipe* is 
listurbing them and cuold in tune brfcit up their marriage Where should theyiturn' Sexual unhappiness is so*nething prorate, 
•omclhuig personal, something one person does not quickly icveal to anotli-r. In fat too many cases, a person remains silent 

rinains unhappy, and often many innocent bystanders ere Inn! is.i result. j 

DOES AMERICA NFFD A 1’HOTOr.RAPIIIC ALI Y II I II' f KA1EDSI X MANUAI.?The divorcv rate is fantastic' i’reinifital 
uegnsney rent it's h«hcst level Our menial institutions aie .U.ing a tlitrving buslwcix Adultery seems to be the numbet one topic 
n our books and magazines and our movie theatres arc showing lesbian and .homosexual features to packed houses 
UdKRIt ANEFi/A PIIOTOGRAPilIC ALLY ILLUSTKAII DM X MANUAL we uk again' 1 We think yes. most dermucly yes and 

* 'ah T 1 flt^PHOTOGR APHS Ob*A MAN AND WOMAN I Nf.AGED IN SF.XUAL INTFRCOIJRSS REALLY NEf fSSARY'' 

We say yes bccauae it has always been and it will alw ays he true that a picture is worth a thousand words' 

Ask any educator and lie will tell you lb l photographs di a wings and illustmions are indespensibie aids to Ira-nmg in )ust 
ibout any and all subjects. In fact, many times the text revolves aiomnl the pictures Words or text alone are often unclear to the 
tadei He or she has to menl illy visualise wh.it the wind are describing, which unfortunately many of us cannot do well o, 
iccuratelv Out purpose in preparing, this hook is not to contuse, not to make points of information huy or unclear Our purpose ts 
. ,vi information idcis and ooimons across to the reader, so that the reader may evaluate them and come to Ins or her own 
n i^Tfeil thatto JZ on, book '1-1 PHOTOGRAPHIC MANUAI Of SEXUAL .NfERLDURS'.' without 
Miotutraphs would he a dix-scrvice to our readers and would t onfure rather then enlighten them 

' ••THE PHOTOGRAPHIC MANUAL OF SEXUAL IN 11 lU OUKSF." 1S available to you if you are an adult ovet the «»e of dt 
IC 3 .S It via* not written for beginners or minors, tlu.u-h much of the information it contains would be found uviful by an adult 
who has the responsibility of teaching the young or incxpciicnccd This book was designed to teach men and went-n. even wiin 
•e i*s of sexual exper.cnce.wh.it they may have been dome w...,g and wl.al they could and should do to give then mate le w sexual 
rleasiirrx, nimpleit sou.il sab duel ion and >». ins,un- then nntc to new love, devotion and happiness. 

I hc foliovVrnc brochure w.ll give you addilinn.il details on Hie contents of the bo. A We have also enclosed an culci form lor 

'TSul you ordci copy of IHI WHHUUt AH il MANUAI OF SI XUAI INTERCOURSE". read „ .|,ow,t to 
,i„l ,f you de. dc that .1 does not d. rv. .. p ui.iueiit place on your bookslielf. um.vly return it lot . immediate 
lord of you. imuicv If- .is simple as tli.u On. . xp.u* h. v shown us Hut if we ..ffar a product of value and menl ve won I 
tel insuv returns You l.asv ihv.li.lelv nothin* to k • uni . • ujlealol knowledge and happiness to gam 
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(toll), no drawing*, no illustrations. no pencil 
chat, no partially obscured over printed phc.o 
*», no tracings whan one sheet must bo placed 
n another, no men and wt \ gearing skin tight-., 
tricks where qwn and tv or n appear in the photo 
ibs separately! Now, for educational purposes only, 
r 100 coital positions are clearly photographed for 
ruction purposes In over 150 large dear photographs 
i reel living node man and a real living nude woman 
jrrrad couple,together engaged in wxual intercourse 
iti. ms with accompanying descriptive text in the 
it sophisticated, modem and up-to-date sex manual 
- published! 


bund new just puUU.hcd |unl compendium ol sc* you will 
in* of (lie moil informative, educations!, instructive 
opening and mind clrsruif sexual manqaU that you have even 
or read, ft offer* the frankest, clearest, most detailed and 
icit inform, ioi. li.-oiluM words and actual photographs on 
d* TO tNi.ACF- IN SEXUAL INTERCOURSE" that ha 
.a*' 1 '- c.e; been written! jPvet 100 coiial positions »ic fnnkly 
idled in plain language and phoiogiaphed in over 150 f lll I 
OK AND BLACK & WHITE DETAILED PHOIOS! 


.>• m'l sail THE PIIOIOCiRArHir MANUAL Of SI X1M 
I’tLOliRSL" America's Firsl Sex t mule " ilecausc lor you 
your wife, that is exactly what it can be A step by clip 
i n i courts in words and clear concise photographs ol how to 
rpe m the many foin.. of physical love and sexual inleicomse! 
an turn dull confused routine “quickie” sex into exciting 
lal episodes wfsich continue to improve each lime and piuvtdc 
gicatei degrees of pleasure and sat sfactmn then you or yum 
• ever thought possible' 

e at last, are the techniques winch car. transform the slilcno-. 
ihy and boredom of the marital act into a scries 

J liir.itmg refreshing, fulfilling expcuenccs each mmc 

!u<g than the last' 

rhotogiapliic Manual Ol Sexual Intercourse will Icaih you 
> by step, in minute detail, each touch, cacti movement. e.nh 
r ich srnxi'ive area of the body, each teclniN|iie available to 
I ' giving ycui mate and yomself new height-, ol \e\n.il 
vment and conlcnlincnl Mote, ui fact tlun vmi oio 
rg'it possible' 

A*' learn from down tocaith solid straight n.'-punclics piill-.l 
i language facts and nv . r I Ml clear edui .iliun.il l ull ( ,1m ,. M I 
k and While ptioiop.iptis die unusually helpful i.nls \..«• 
aid know about flu many vjned j |V. is ol v su.il mlcnum ■ ' 


• Discover the positions that narrows the vaginal open 
ing, giving the man more stimulation! 

• Learn the position that automatically forces the 
woman's thighs to add to ponile stimulation' 

•Discover the positions which most directly excite thn 
clitoris' 

oFind out what positron I 'a organ after 

climax, preventing rapid contre. on of the organ! 

• I earn the posi'ion that allows the penis to penetrate to 
the neck of (he uterus while at the samn limn providing 
even more sensation Mom the caressing touch of the 
scrotum moving upon the* woman' 

• Lenin the position that holds a partial emotion most 


m 




Now for the first Ihuc ui any b'Hrk you c.m w v.«tli y«»ur own 
eves. in brgr full color and black and while actn.il pbniogr jplt* 
the best positions to use for a wide variety ol special pi' posfs anJ 
sensual effects* 


s 
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''> •' >1 eiijoc all I he wholesome Itr.ilihy lh<»..uglily satislyinit 
'* ‘Mights 111 at are available to you and your sexual partm-i > 
«,ill »o easy and so natural provided you foipet the prtiudi. • 
d i nleeiei ot the bygone arts and recognize the fact that ium as 
cr. •» more lo life than eating and sleeping. so there » nioir i.. 
r than tnetc "quickie' - intercourse' And this is precisely the 
«U 'Ws book brings home lo you with absolute clar ty. dei.nl 
J the frankest ntoyt up-to-date and inodern mlorm.v on th.il ■ 
'•Irble to the adult general public! 


Yi 


ISJSNO 


i Win 




KapfrDUil^TWE 


^VyHlJtlbHOjfOG R AP MS Jj 
rVIA R f jTA Ly PARTNER j|^/> ^ 


m many married couples .ire In the doldiums ot on-apnn 
bagaui "riuickrc 1 uncmbellished Inteicourae with no variations 
d no experimentations' This book will take you out of the 
sual rut ah it Info the sunridne of fresh rew youthful excitine 
xt-al activity' ■ * 


1 hit bools has <>.na tram purport, to teach y >u how to 
derive th»,otmoft pleasure, excitement, tuiuation, 
ecstasy * nf4>e .nfaction from -paxual irt»;rcoti'*n. It la 
definitely JBJIT written for persona soekino cheap thrill* 
or thoae Making to*'ogte" at pictures of person antpycxl 
In aaxuet inttfeeunel t *' ' 


:Mpiq^FORS®plj 


1) ll can hefb^oj develop a healthy lift long r: linfc io* 3 rd 
Kx ' This healthy aitltuds* can Improve youi ^ei cr»l.hta)h, 
boih fnent|Tand physical! /* * 

2) It can helpVtu learn-how (outcome a tuccrv fulvCfevei- 
husband” Ad h«lp ypu to achieve greater vi^A and 
happiness W every usp^jt -of yo#|iisi.w» a:.d pcr*iMf Me* 

3) it can helpUou learn-Tiow to experience maximum^Hual 
saii>laciio0Min (he sea act . ? 

4) It can help #bu learn to corract any problem .if sexual 

incompatiolBu ,n your inirtiagi! Yob con team what pauses 
certain semi! problem* and complications and how to avoid 
and deal willl them. •• • y 

5) Ir can h.lp^ou learn fhm secret of enjoying *4 love happiness 
11 , the year* ahead. Ho* lo ktep the fire huhsing andfepw to 
keep your sex lt f e ftorn^ecoming flyll and monotone Jl 

Yon can learn tmnvrous ways lo pcrftJtg the act of inietp&rer 

You can learn How to help your wifa to achieve* fuller onasm 
How to arouse her to new fdunrl p 1 snots and how ahe cjn le«o. in 


Yon can learn npnvrous ways lo pcoMtg tha act of interp&rer 
You can learn Itow lo help your wifa to achieve a fuller onasm 
How to arouse her to new fdund pnrs.ob and how else can learn to 
arouse vou toti nesv vitalized sexual relationship You and your 
wife can both l*am through words and phologtaplis what to do 
•ad what NOT to do to become a more accompli to-il lover and 
sex partn -r. a'. 

And Now, you can also learn with the aid ol teat and 
photographs, how in obtain comptet* sexual mf'sfact.Qn awn 
WHEN INTERlOUKSE IS NOT POSSIBLE' 

1 Ills IS one of the very few books that offers to the renerd! adult 
nublK complete detailed chapters on "FEMALE ORALANAL 
SEXUALITY” "MALE ORAL-ANAI SEXUAI ITY” 

• s.\risf yinc, siiBsnrirrts for sexual inti r< o*jrse- 

'SEXUAL INTERCOURSE FOR THE OLD l_„ AND 
HANDICAPPED"' 

Yes. this is practically a „ .nplcla guide to a happirr rex Ion hie 
101 man red couples' This b the HOW TO DO IT h. ..k in the 
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DEFENDANT'S NOTICE OF CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


NOTICE OF CROSS 

Plaintiff, 


MOTION. 

-against- 


Docket No. 

PENT-R-BOOKS, INC., 


72 C 588 

Defendant. 





The defendant upon the annexed affidavits, cross- 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the calendar upon a further showing of a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 


issued in this case. 




DEFENDANT'S NOTICE OF CROSS-MOTION 


, 9 

4. To grant such other, further and different 
relief as to the Court may seem just and proper in the 
premises. 


SIGNED: 


'Ij.J 


HERBERT MONTE Lt 
Attorney for Defendant 
295 Madison Avenue 
New York, New York 10017 
689-2220 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

X 


UNITED STATES OF AMERICA, 

Plaintifi, 

-against- 

PENT-R-BOOKS, INC., 

Defendant, 


ANSWERING AFFIDAVIT 
OF HERBERT MONTE 
LEVY, Escj. 


Docket # 72 C 588 


x 

STATE OF NEW YORK) 

: ss. : 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sworn, deposes and 

says that: 

I am and at all times hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT-R-BOOKS, INC. This affidavit is submitted in 
opposition to the Government's motion for summary judgment, 
and in support of our cross-motion for summary judgment. 

I am personally and fully familiar with all the facts set 
forth herein. 

At the outset, I note that this case is thoroughly 
moot, and that there is no case or controversy presently 
pending before this Court; any order entered by this Court 
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enforcing the prohibitory order (hereinafter sometimes PO) 
would be a useless order. As shown by the annexed affidavit 
of RICHARD S. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible -- and more so — using every 
possible available computer technology, to insure that 
second mailings are not made to persons in regard to whom 
PO's have been issued. Indeed, I myself have asked the Justice 
Department representatives whom I met with on this case on 
September 2!S, 1973 in Washington D.C. — Messrs. Schiffer 

and Cogbil -- whether they had any suggestions as to how 
my client might take any better precaution to insure against 

violations, and they were silent on this score. Nor has 
the Assistant United States Attorney in charge of this case 
locally, Lloyd linker. Esq., ever been able to suggest any 
additional precautions which jay client should take 

Not only has my client taken every precaution to 
avoid the possibility of a second mailing, but my client's 
position, as stated in the annexed affidavit of Mr. Schwartz, 
is that it has no intention whatsoever of violating any 
PO, that under ius existing computer technology it cannot 
violate the PO even if it wanted to; accordingly, there 
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is not only no threat of violation of a PO, but no possibility 
{>• violation of the PO (barring computer error). Certainly, 
a computer error could not be the basis for any finding 
ol a contempt, nor could a human error, perhaps Ly feeding 
an erroneous entry into the computer, ever be deemed a 
contempt. Hence, since nothing can be accomplished by any 
order to be entered, and since there is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

The case, too, is clearly moot, and v/e cannot see how there 
is any case or controversy within the meaning of the United 
States Constitution, which would give this Court jurisdiction. 

nonetheless, though we note this plea in bar 
because of luck of jurisdiction, because of lack of case 
or controversy, mootness, and no threat or intent by the 
defendant to act illegally, wo now turn to other aspects 
of the matter. 

Irrespective of what v/e have sot forth above, and 
what we set forth below, this case — along with all the 
other related cases — must be dismissed for the failure 
of the Postmaster General to make the final finding and 
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order that he is required to mojjo before any jurisdiction 
can attach in this Court. Thus, Subsection D of Section ‘1009 
provides as follows: 

"If the Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requeued, 
thereafter determines that the order given 
has been or is being violated, he is authorized to 
request the Attorney General to make application, 
and tlie Attorney General is authorized to make 
application, to a District Court of the 
United States for an order directing 
compliance with such notice.” 

Thus, the Postmaster General must determine that 

the order given the prohibitory order — has been or 

is being violated. Yet neither the order in this case, 

nor in any of the companion cases, makes any such 

determination. In fact, no determination whatsoever was 

made by the Postmaster General. The order itself, a form 

order, merely recites as follows: 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captioned Prohibitory 
Order, the Attorney General of the United States 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence was 

presented that defendant acted in violation of a prohibitory 

order, does not constitute a determination that defendant 

had violated or was violating the prohibitory order. 
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Satisfactory evidence could be presented to show 
violation, and there could be evidence presented contra 
,.;ell. Thus, there was simply no determination required. 

! statute, but merely a recital that a prima facie case had 
even made out.This is totally different from a determination 

having been made of a violation. 

Moreover, even had a determination been made, the 

statute required such a determination to he made by the 

"o , master General. The do L -rn i nation here, such as it was, 

v;a.5 made by a Postmaster 

l.'c arc: aware: of no delegation of authority to a Postmaster to 
nine such a determination, and for such a local official to 
uthe a request to the Attorney General of the United States. 

Yet- that is apparently what happened here. Moreover, if there 
were any such purported delegation pursuant to either regulation 
or rules, wo know of no authorization for such delegation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Law, 39 U.5.C. Section 4009, 
(jives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") is indeed a 
pundering advertisement, of course, many complaining 
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addressees, whose libido is aroused by non-sexual naterials 
or who are eager to shut off; the mailed flow of advertisements, 
have certified that an advertisement is a pandering one, when 
to a more reasonable person it might appear that such an 
advertisement was not pandering, i.e. , neither erotically arousi 
nor sexually provocative. Thus, according to the Report of the 
Commission on Obscenity and Pornography (Bantam Books Edition, 
1970), at p. 133: 

"Prohibitory orders have been issued against 
nearly 400 separate business firm names 
nailing sexually oriented materials; orders 
were also issued against dozens of business 
firms advertising nonsexuai products." 

However, according to information we have 

received, the Government has not sought even one Court 

order to enforce a postal prohibitory order against any 

of the dozens of business firms advertising nonsexuai 

products. It has sought Court orders only when the first 

mailing was -- in the judgment of the Post Office — 

pandering, i.e. ,of a sexually provocative or erotically 
arousing type. Thus, for example, I have received 

information, and therefore allege, that while 
prohibitory orders have been obtained against mailings 
made by such organizations as the Americcin Civil 
Liberties Union and the Practicing Lav/ Institute — 
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neither of which mail any material which could con¬ 
ceivably be called sexually provocative or erotically 
arousing -- the Post Office and its successor, the 
Postal Service, have completely failed to go into 
Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 
to show otherwise. 

Thus, the Government has been selectively determining 
in which cases it should seek a Court order. Since nothing 
can happen to a mailer unless and until he violates a Court 

order, it is uuite clear that Post Office censorship is 
now being used in the place and stead of the discretion of 
the complaining addressee. Tlius, the First Amendment is 
violated, because as construed and applied, and in its 
operation and effect, the lav; vests the plaintiff and the 
Attorney General with the power to make discretionary 
evaluations of material, and to determine which advertisers 
to move against, on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
Amendment rights, and is further repugnant to the due 
process clause of the Fifth Amendment, and further deprives 
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defendant of liberty and property without the due process of 
law required by the Fifth Amendment, as well as depriving 
defendant of the equal protection of the laws under the said 
Fifth Amendmen t. 

ihe administrative complaint issued by the Post 
Office did not state any cau.se of action, in that it failed 
to allege the date of the alleged second nailing, and in 
that it further failed to allege that such alleged mailing 
was made more than 30 days after the defendant's callogod 
receipt of the alleged PO. 

As construed and applied, and in their force and 
effect, 39 U. S. C. Lection 4009 and the Rules and 
Regulations promulgated thereto and thereunder, are repugnant 
to the due process of law clause of the "ifth Amendment and to 
the Sixth Amendment, and deprive defendant of lihartv and 
property without said duo process, and of its right under 
the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded him 
according to the decision of the Supreme Court of the United 
States in Rowan v. United St ates Post : Office D epartment , 


3 97 U.S. 723 (1970), for the following reasons: 
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In every Post Office hearing, the hearing officer— 
an employee of the Post Office v/hich is bringing the 
conplaint--has been the prosecutor, the judge, the jury, 
and, to the extent to which fie has introduced in evidence 
varying papers, a witness. Wherever the Post Office has purportedly 
determined that defendant or someone acting in its behalf has 
violated a PO, such determination has been made without the 
testimony of any person whatsoever identifying any materials 
or the dates of their being received or sent, thus without 
any legal evidence whatsoever. Despite repeated demand made 
therefor by the defendant here, no complaining addressee 
has ever been produced at an administrative hearing, nor 
has any such person's testimony been permitted to be taken 
by deposition aftf ...* due and proper requests therefor, the 
Post. office disregarding its own rules and regulations in 
regard thereto, and consistently failing to give any 
information whatsoever on how its own rules and regulations 
are being implemented. It is our understanding that the 
Post Office has never even inquired as to the willingness 
of the complaining addressee to appear and give testimony 
at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn) 
statement by the complaining addressee,as to the date of 
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receipt of the second mailing, has been accepted as 

uncontrovertable Gospel truth by the Tost Office, with 

no opportunity being given Lo the defendant to show error 

or hostility on the part of the complaining witness. 

Insofar as the plaintiff may rely upon the 

presumption of 39 U. S. C. Lection 4009(f), such 

presumption is arbitrary, capricious, unwarranted and 

unreasonable, especially in view of the notoriously poor 

mail service of the last several years. 

The defendant has been denied its right to a 
earing before the Post Office, and, unbelievable as it 
nay sound, the Post Office lias in effect taken a default 
against my client by reason of its own inefficiency, by 
reason of its own inability to properly transport the 
.'..:il to itseli . The Pandering Law requires that a demand 
-ox a hearing ; a riled with the Postmaster General within 
i'j days after the PO has 1 an received by the mailer. The 
Post Office immediately begin violating this provision 
of tiie law, l.y requiring the demand for a hearing to be 
addressed not to Postmaster General, but to the local 
Postmaster, or to someone at a local Post Office; this is 
clear from an examination of the tent of the complaint 
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issued by the.* Host: Office. Thus, it was inproper for the 
Poet Office to take a default in any situation, since it 
required a filing with the wrong official. 

Nonetheless, at the tine that the ndninistrative 
co;;plaint was issued in this case, I had followed the 
following procedure: 

The latest stomp on the back of the envelope containing 
the administrative complaint, I reasoned, was the earliest 
date upon which the PO was delivered to client; certainly, 
it was a reasonable date to measure from, since obviously 
flie Post Office could not have put a stamp on the back 
of the envelope after it had parted with its custody. 
Accordingly, when received from client, it was ray practice 
to make a notation as to the deadline date for mailing 
in the demand for hearing, based on the latest Post Office 
stamp. Where a stamp showing date was put on by ray 
client, I measured from this date of receipt. I calculated 
this date as being 14 days from the latest date stamped 
on the back of the envelope, except where the 15th day 
would fall on a Monday, and I would note my deadline as 
being the Friday proceeding that Monday. Appropriate 
adjustments were made if a holiday intervened. I would 
then make it my business to mail out my demand for a 
hearing on or prior to that deadline date. 
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This was ny practice for nany nany months. The 
Pandering Law's effective date was April 14, 1968. I had 
no problems whatsoever with my practice until sometime 
in 1969 when I noticed that, although I was following 
my prior plan of action, I was suddenly the recipient of 
defaults all over the place. 

Upon inquiring as to why these defaults were 
being taken, I was orally .advised by Post Officials (just 
who advised ne, I do not now remember) that the Post Office 
had adopted a now construction of the statute, that they 
had now decided that they were going to take the words of 
the statute literally, and if the demand for hearing was 
not actually "filed" by arrival at the particular 
Postmaster's office on or before the 15th day, this would 
be considered a default. I protested that even Internal 
Revenue Service, when it requires that you file a certain 
Lax return by a certain date, considers you to be on time 
if your mailing envelope is postmarked on the day sot 
for filing, and that the Post Office was now claiming 
that it could put me in default by being slow and 
inefficient in the delivery of mail to itself. My 

protests were to no avail. Annexed hereto are copies 
of my correspondence in this regard, which were sent. 
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I night also perhaps add that I was extremely 
careful to always have ny demand for hearing sent out 

the date that the dcnand for hearing bore; that dcnand 
for u hearing was sent out, though it is not reflected 
in the "certified" file submitted by the Government, on 
che day indicated on the demand for hearing, (copy annexed) 
and there was thus absolutely no reason whatsoever whv, 

.in equity or logic, the Post Office took a default 
solely because of its own inefficiency in delivering 
mail to itself. 

% 

In this connection, I note also that in this 
very case, I took an appeal from the decision denying 
a hearing as evidenced by the correspondence annexed 
hereto. So far as ny records now show, that appeal was 
never acted upon. Thus, this proceeding is being brought 
to enforce a PO while an appeal is still pending in 
the Post Office Departnent. 

The above also demonstrates that tine file 
submitted by the Government herein is woefully incomplete. 

The Government purports to proceed upon what it 
terms, in its notice of notion, an annexed certified 
copy of tine record of the proceeding in the Post Office 
Department. However, the certification which is annexed 
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is totally defective, in several respects, as is set 
forth in detail in our memorandum of law to be subnitted 
herewith. Thus, no evidence has been presented to the 
Court upon which it could base an order; the Govern: tent' s 
notion must be denied, and summary judgment awarded to 
defendant. 

Further, we note that the certification is 
remarkably lacking in stating which officer has legal 
custody of the record. All "certifications" seen to be 
made by an official in Washington, D.C. Yet this 
official is not the one who has either actual or legal 
custody of the record. On the contrary, "Files relating 
to the issuance of these prohibitory orders (325,000 issued 
between 4/14/60 and 12/31/09) are maintained in 64 postal 
service centers across the country and contain the 

complaints, the offending material, and the resultant 
prohibitory order." Vol. Ill, Technical Report of the 

Commission on Obscenity and Pornography, p. 161. 

Even were a certification here to bo proper 
and legally correct, it would nonetheless not afford 
a basis upon which any factual findings could bo made 
and an injunction issued, for the certification merely 
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certifies "that the annex-ad documents constitute true 
‘i:onion of or.itjin.il record ; which are in tlte official 
custody of the Post Office Department, to wit," then 
reciting the Post Office Docket number of the case and 
the name, of the complaining addressee. Thus, the only 
papers which are certified by the Government are, at 
most, the papers which would contain the docket number, 
and yet, such papers Standing alone cannot possibly 
spell out any violation of a prohibitory order. For until 
the issuance of the administrative complaint by the 
Post Office, no papers bear a docket number, nor has 
the docket number of the case been put on any papers 
ante-dating the administrative complaint. Therefore, 
there is no certification of the record insofar as 
the issuance of the underlying prohibitory order, or 
the date of its receipt by the defendant. Since the 

date of receipt is crucial in determining whether 
the prohibitory order has been violated, its effective 
date being 30 days after its receipt, there is, in the 
absence of any certification of the prohibitory order 
and the return receipt therefor, a complete lack of 
any proof of the date of the receipt of the prohibitory 
order. Thus, the entire case must fall as being without 
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a foundation. Moreover, the piper supposedly containing 
some proof c f the date of receipt of the second nailing 
uoes not contain the docki t nunber of the case; thus, 
it. has not been certified. Similarly, the return receipt 
shov/rng the alleged date of receipt of, the administrative 
complaint does not bear the docket nunber of the case, 
ihus, there is simply no proof whatsoever as to the 
receipt of the administrative complaint. There is 
nothing to show, accordingly, that the defendant was 
accorded its procedural rights under the statute. 

Amongst the papers submitted to the Court 
is what purports to be a return receipt executed by 
defendant, for the particular prohibitory order 
involved in this case. However, there is simply nothing 
whatsoever to tie in that particular return receipt 
with the particular prohibitory order. In this connection, 
it should be noted that this particular defendant has 
received approximately 200,000 Prohibitory Orders. The 
Post Office had issued approximately 325,000 Prohibitory 
Orders by December 31, 1969. Vol. Ill, Technical Report 
oi the Commission on Obscenity and Pornography, p. 161. 
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It would thus bo the easiest thing in the world for 
the Post Office to have t'.ixed up a particular prohibitory 
order with a return receipt for another prohibitory 
order, or with a return receipt for a complaint, or 
with a receipt for virtually any communication between 
the Post Office and the defendant, — or between others — 
and to have annexed that to the prohibitory order as 
the purported receipt for the particular prohibitory 
order. In the complete absence of any identification 
whatsoever of the return receipt being a return receipt 
for the particular prohibitory order, there is sinply 
no proof whatsoever as to cither the receipt of the 
prohibitory order by the defendant or of the date of 
such receipt. In the absence of proof as to receipt 
and/or date of receipt, obviously there can be no 
finding of a violation of that prohibitory order 
which would have become effective 30 days from the 
date of its receipt. Since there is no showing of 
the fact of receipt or the date of receipt, it is 
thus impossible to show what was the effective date 
of the order, and therefore impossible to show 
whether or not there had been a violation by a 
second mailing, assuming at this moment that a 
second mailing had been made. 
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The Pandering Lav/, as it existed at the 
tine of the alleged violation complained of here, 
did not require merely that a prohibitory order be 
issued as an order of the Post Office, or its present 
successor the Postal Service, but required that the 
prohibitory order be issued by the Postmaster General. 

In the case at bar, the prohibitory order was not 
issued by the Postmaster General. 

In the case at bar, the order was issued by 
a local Postmaster, v/ho had no authority to issue such 
an order. If indeed there was any administrative regulation 
authorizing the delegation to a local postmaster of the 
power to issue a prohibitory order, then, v/e submit, 
there is simply no authority in law for such delegation 
to have been made, where, as here, the statute expressly 
requires the Postmaster General to issue the order. 

' The prohibitory order prohibited a mailing to 
(possibly among others) a person by the name of James Methenie 
(Metheny) . However, the second alleged mailing was 

not to such person, but was addressed to a different name, 
to wit, J.T. Metheny , a person 

not named in the prohibitory order as one to whom a nailing 
was prohibited. Thus, there was clearly no violation of the 


prohibitory order. 
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The prohibitory order prohibited a mailing to a 
street address of 2203 Beverly Street, Box 3057 
However, the second alleged mailing was to a totally different 
street address, to wit, Bx 305/ 

Thus, there was clearly no violation of the prohibitory order. 

The prohibitory order prohibited a nailing to 
an address with sip code 26101 . However, the second alleged 
mailing was to a totally different zip code, to v/it, 

26103 . Thus, there v/as clearly no violation 

of the prohibitory order. This is a particularly significant 
factor inasmuch 

as mailers sort out their mailing by zip code, as did 
the mailer who is defendant here. Having been given 
an incorrect zip code, it would thus have been completely 
impossible to even locate by computer, or otherwise, 
the information necessary to delete the name and address 
of the addressee. The identical address using two 
different zip codes would of course be a totally different 
address; in other words, 120 VJest 13th Street and a zip 
code which is a Brooklyn zip code would be a totally 
different address than 120 Went 13th Street in 
another city or another borough with a different zip 


code 
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We turn next to the problem of whether, 
even assuming that the record is properly certified 
and that the so called evidence of date of receipt 
of the second nailing was admissible, — both assumptions 
being purely for purposes of argument, ~ a violation 
of the prohibitory order has been made out. He note, at 
the outset of this facet of the aroument. that there 
is completely lacking any proof whatsoever of the date 
of the second mailing, that such date was never alleged, 
and that therefore the defendant was never accorded due 
process of law under the Fifth Amendment and the 
right to know the nature and cause of the accusation 
against it under the Sixth amendment. Just as signiflean 
however, is the foot that the second mailing bears no 
postmark whatsoever. Thus, the Government is forced 
to rely upon the statutory prosunption found in 
section 4009 (f)• that a mailing received more than 30 
days after the effective date of prohibitory order is 
presumed to have been sent in violation of the order. 


But, as we show in our brief, the effective date of 
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v);c order is 30 days after it has been received, so 
ehat there is no presumption of a violation unless the 
second allege:: nailing was allegedly received GO days or 
i.'.ore after the date of receipt of the prohibitory order. 

In the case at bar, it is quite clear that the 
presumption does not operate, since, according the Governncn 
the benefit of every doubt and assuming for purposes of this 
argument solely that the evidence is admissible, the most 
that the Government alleged file shows is that the pro¬ 
hibitory order was received by defendant on June 2, 1969 * 


* The return receipt is equivocal and confusing. It bears 
a postmark containing apparently the same date as the 
prohibitory order. It also shows a receipt by the 
Chief of Administrative Services of the Post Office 
which issued it, apparently crossed out. I would assume 
that the date of receipt is the date the issuing 
Charleston Post Office received it, since, as evidenced 
by the return receipts in companion cases and by 
Mr. Goldman's accompanying affidavit, it appears to 
have been the invariable practice of Post Offices here 
to stamp the alleged receipt date, whereas the receipt 
date here is handwritten. In any event, there is no 

c 

proof of date of receipt by defendant. 


* 
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and that the second alleged nailing was received by the 
addressee on July 14, 1969 — being a difference of less 
than 60 days between such two dates. Thus, the presunption 
cannot operate, and in the absence of any proof whatsoever 
other than that to be gained by the use of the presunption, 
it is quite clear that the Governnent has not nade out a 
violation of the prohibitory order, and that sunnary judgnent 
should be granted to the defendant, dismissing the complaint. 

We come next to the question of admissibility 
of the evidence of the alleged date of receipt of the 
second alleged mailing. In view of t he improper cert Ification 
of the record, we do not see how such proof can be: 
admissible in any event; ' L is completely unsv/orn to, 
and it is the rankest kind of hearsay. The Government, 
in its brief, has not attempted to sustain the admissibility 
of this evidence. We expect, however, that the Government 
will urge that, assuming proper certification, it is 
admissible under the Federal Business Records Act 
(20 11. S. C. Lection 1732 (u) ) as a record kept in 
the ordinary course of business, it being the ordinary 
course of business to keen such records. However, 
as we show in our brief, since the business involved 


4 * 
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is that of the Post Office, and the entries as to 
alleged dates of receipt yore nado by third persons, 
nor. by the Pos 1 * Office, such rule does not apply. 

Moreover, even if such a rule did apply, in a nornal 
case, it would not be applicable here, for this reason: 

The nornal reason for permitting evidence 
of business records to be- admitted is that such records 

are inherently reliable, but in a prohibitory 
order-pandering case, we submit, such evidence is 
inherently unreliable. For several reasons, as follows: 

a) The type of person who goes to the tine and 
trouble of going to the Tost Office to obtain a prohibitory 
order rather than merely tear up the material which offends 
him, especially when — as here — he has been given 
notice of the contents of the envelope (see the right 
hand botton of the mailing envelope), is obviously the 

type of person who is sorely offended by sexually oriented 

material, the type of person, indeed, v;ho very well 
night, usually does, wish to see as much trouble 

caused to the nailer of such material as possible, 

even when, as here, the material involved has been 
held to be not obscene. This is graphically 
illustrated, despite all the hypocrisy of the 
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Pandering Lav;, in the state, icnt of one addressee, in 
the case purportedly pending in this Court of United 
States v- Pent -R Boohs,72 C GOG, where the addressee 
noted as follows on the notice (request) for prohib;torv 


order: 

"I request nore than this (see below). This 
form evades the real issue. I have no minor 
children in ny hone, but YOU know this 
literature is reaching hones that have minor 
children. I AM HOT CONTENT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING 
MY HOME; I EXPECT THE POST OFFICE AND JUSTICE 
DEPTS. TO FLUSH OUT THE SOURCE OF THIS OBSCENE 
MAIL, GET HIM OR THEM IN PRISON, AND STOP ANY 
OF THIS STUFF FROM BEING MAILED OUT AT ALL.” 

Similarly, in another purportedly pending 

case, in the memorandum from the Post Office Dent, dated 


June 3, 1969, the Postmaster recites that the complaining 
addressee, Mr. Griffis, 


"...is very concerned about, 
literature .in the nails and 
assistance and cooperation 
the mails of it." 


this typo of 
offers his 
in trying to 


r 


And this is very obviously the attitude of the Post 


Office. 


b) There may be community pressure, pressure 


by Post Office officials, or even by the local Postmaster 
or postman to attempt to stake out a violation of a prohibitory 
order in order to cause more trouble for the mailer, in 



I 
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this emotionally-charged situation. The defendant is 
precluded from obtaining an examination of the complaining 
addressee in order to determine this, and there is simply 
no way in which the defendant can ever obtain such 
information. But this has happened. Graphic and dramatic 
proof of this — of a direct Post Office attempt to influence 
an addressee to set forth a false date of receipt of mail so 
as to be able to find a violation of a prohibitory order, 

— was accidentally uncovered during a hearing in another 
case involving this very defendant. 

Thus, in the Post Office case entitled "In the 
Matter of: Violation of Prohibitory Order No. G33, issued 
against Pent-R Books, lie., Respondent, on behalf of 
Thelma M. Moser, Complaining Addressee, by Postmaster, Phoenix, 
Arizona," Post Office Docket “ R14-Pa64-633, Gary Langer, 

Esq., then of my office, at the Post Office hearing, asked to 
look at the original folder. Upon it being examined, Mr. 

Langer noted that in the file, there was a card, obviously 
prepared by the Pose Office, the bottom of which purported 
to show the date of receipt reading: 

"On August 27, 1969, I, Thelma Moser, received 

from the Pent R Book ( sic ) a second letter", 

apparently signed by Thelma Moser. But immediately preceding 
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this legend, also obviously prepared by the Post Office -- 
which had failed, however, to cut it off — appeared the 
following: 

"In order to make a case against this firm v ' 
must have signed statement as to date of 
delivery of the second letter. The date given 
is an estimated date, but will give us the 
correct waiting period to carry on this complaint. 

An envelope is supplied for your convenience 
and no postage is necessary." 

A Xerox copy of the card is being filed with this 
Court in United States v. Pcnt-R Books , Inc . , 6 9 C 13C2. 

That this cane from the Post Office is quite clear - 
no one else would or could have given this "information" 
and supplied a postage-free envelope. The Post Office’s 
clear motive was "to make a case against this firm 
(defendant)", and the date given was an estimated date, 
obviously "estimated" by the Post Office in order to give 
them "the correct waiting period to carry on this complaint." 
Thus, the alleged date of receipt of the second nailing in 
that case was a totally fictitious date that the Post Office 
itself "estimated" in order to show a violation. (How could 
the Post Office make an estimation of that which was not 
within its own knowledge?) It will be noted that the alleged 
date of receipt, August 27, 1969, was completely typed 
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in on the sane typev/riter which had v/ritten the instructions, 
end was obviously not done by Thelma Moser. Filed in 69 C 1362 
’..ill be a photocopy of the transcript of the stenographic 
minutes of the Post Office hearing on this natter. 

In the complete absence of any opportunity to cross 
examine Thelma Moser, or the Postal officials involved — 
an opportunity constantly requested by us, but always denied in 
each and every case, -- the defendant is simply at the mercy 
of the Post Office, when the Post Office thus unilaterally 
decrees the alleged date of receipt of the second nailing, to 
c. : L a correct waiting period to carry on its complaint. The 
i’ost Office obviously picks a date convenient to show, in 
their legal judgment, a violation. How widespread this 
practice has been by the Post Office, it is impossible to 
determine. (We should also note that the Post Office has 
consistently taken the position that receipt of a second 
nailing more than 30 days after receipt of the prohibitory 
order presumptively establish.es a violation; though this 
position is incorrect, it explains why the Post Office docs 
not always suggest a date of receipt of the second nailing 
more than 60 days later.) 
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Of course, this shows that when the Government 
seeks equity here, it does not cone into Court with clean 
hands. Its hands are despicably defiled by its covert 
attempt to frame the defendant in the Moser case, an attempt 
disclosed only through its carelessness in not cutting off 
the top of the card in this instance. While this is not 
one of the cases presently pending in which sunnary judgment 
is sought, the simple fact is that there is no investigatory 
tool whatsoever by which we can ascertain how widespread 
this practice is and was. D>nied the right to confront and 
examine a complaining addressee, which we contend is a 
denial of liberty and property under the due process clause 
of the Fifth Amendment and the denial of the right to cross 
examine and confront defendant’s accusers under the Sixth 
Amendment, but with the proof of at least one attenpted 
frame-up, we submit that the Government must either submit 
all of its complaining addressees and Postal Officials to 
confrontation and cross examination, or that equitable relief 
should be denied by the Court. 


. In ny nf 
hearing examiner s 
An examination of 


fiduvit,, I note that the Post Office 
its as*the witness, judge, and jury, 
the transcript of the minutes in the 
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Moser case shows the vice of such nultiple roles being 
combined in one person. The hearing officer was David 
.9. Kelson, Esq., nn attorney for whom I have the greatest 
respect and admiration. Yet even nr. Kelson, when faced 
with indubitable proof of the Pose Office framing a 
defendant, rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe denial 
of due process to permit the sane person to be witness, 
judge and jury, especially when he is employed, as here, 
by the same Department which makes the accusation of 
violation. 

Thus, whatever exception there night be based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of 
highest Government officials, and with at least one 
Postmaster having been found out to attempt to obtain 
false statements as to date of receipts of second mailings, 
it would simply ludicrous to hold that there was any inherent 
reliability in the alleged statement by an addressee of the 
date of receipt of the second mailing. 
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The proof o z date o: receipt of the second 
alleged nailing nerely purports to show the date upon 
which it was received — but in no way, 3 hap'' or 
form does it sec forth by whon it was received on 
such date. It could naan received by the Post Office, 
it could ncan received by anyone, and there is simply 
no signature to even vouch to*, such a date of receipt -• 
even by the Post Office. 

There is nothing whatsoever to tie in the return 
receipt for the alleged conplaint with the particular complaint 
Since, by June 30, 1970, according to Vol. m of the 
Technical Report of The Commission on Obscenity and Pornography 
p. 160 the Post Of j. ice had issued more than 3,000 complaints, 
it was extremely easy for the Post Office to have erred 
administratively, and to have made the error of attaching 
tne wrong return receipt to the complaint. Of course, as 
Mr. Schwartz admits, he may have made a mistake as well -- 
we all nake mistakes. But there is simply not one scintilla 
of evidence to show that this particular complaint was ever 

■t 

served upon tne defendant. In a department which handled, as 
well as the complaints referred to some 200,000 orders against 
defendant and an estimated 750 complaints against it, 
it would be simply ludicrous to cxnect 
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chat nistakes have not crept in. But, in any event, 
in the complete absence of any evidence by affidavit 
er even by any notation giving the faintest connection 
between the return receipt and the administrative 
complaint, there is simply nothing whatsoever here to 
show that the complaint was ever served, or when 
it was served. 

While the lav/ as quoted in the Government 
brief now permits a complaint to be issued by the 
Postal Service, it is nonetheless true that the 
statute as it existed at the time of the issuance of 
t.he complaint in the case at bar required that the 
complaint be issued by the Postmaster General. So, too, 
with the order determining the violation. But in the case 
at bar, the Postmaster General did not issue the 
administrative order finding the violation, or any 
administrative order. 

There has been neither showing nor claim that 
there v/as any statutory authority -- palpably lacking -- 
for the delegation by the Postmaster General to such 
person, an authority which would seem to be singularly 
lacking, in view of the fact that recommendation has been 
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made to the Attorney General to see): a Court order upon 
the say-so not of the Postmaster General, a Cabinet ofi-icer, 
but on the say-so of a minor functionary. If there be such 
a delegation of authority, we are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 

Finally, we note that the prohibitory order and 
the complaint issued out of the Post Office not at Parkersburg, 
W. Va. , , the address to which the first nailing was made, 

but out of Charleston,-W. Va. 

V’e submit that the Postmaster at latter city 

has no jurisdiction over mailings to the former city. 

This affidavit has been particularly directed 

towards the particular facts in this case. We also submit 
herewith an affidavit by Richard S. Schwartz, which will 
be filed in every one of the presently pending Pent-R cases, 
which attacks the proposed relief requested by the Government 
on numerous other grounds, common to all of the cases 
pending in this Court, against this defendant. 
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For the; reasons stated in this affidavit, 
as well as for the reasons set forth in Mr. Schwarts' 
More generic affidavit, we submit that the Govcrnr.cnt' s 
motion for summary judgment should be in all respects 
denied, and that our cross notion for summary judgment- 
should bo in all respects granted. 


Sworn to before me this 

day of November, 1973 

IIERBERT MONTE LEVY 


GIISOM SAFDEYE 
Notary Pubi c, State of New York 


No 34?5d7B 
Qualified in Kings County 

femmiuion Expires March 30, 19. 
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POST OFFICE DEPARTMENT 

ORDER 


In the Mailer of Violation of 

Prohibitory Order No_ 

Issued Against 

Pent-R-3ooks. I no. _ 

P. 0. Box 81 


Brooklyn, New York 11223 


P. O. Docket No. R5 ~ P ~ 292 


and agents or assigns, pursuant 
to authority of Title 39, U. S. Code, 
54009. 


Satisfactory evidence having been presented that you, or your agents or assigns, 
acted in violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States is being requested to give consideration to making application 
to a District Court of the United States for an Order directing compliance with the 
above-captioned Prohibitory Order. 



Jcyrfes 0. Laki n, Postmaster 

/ 7 

( —Charleston, West Virginia 25301 
City State ZIP Code 




• /> 


POD Form 
May 1968 


2154 
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September 8, 1969 


■William Lawrence, Esq., 
/-.saistafcfc General Counsel 
.iailability Division 
Poet Office Department 
Washington, D.C. 

Dear Mr. Lawrence* 


Pent-k Books, 

Inc. ads. 

P.O. (^Mstheny) ^ 

NO. 

R5-P-292 

i» •* 

II M 

P.0. (Stasiak) 

No. 

R5-P-291 

»i i# 

It 

P.C. (Coffin) 

No. 

NK-69-6370-121 

« it 

♦ I »l 

P.O. (Costa) 

No. 

NK-69-6766-133 

«» M 

»« »• 

P.O. (Ferguson) 

No. 

PH-69-5342-77 

♦ * M 

II M 

P.O. (Met Ira w) 

No t 

BosP 69-35 


Again I must appeal to you from the Orders and/or Hearing Denials 
in the above matters, all of which were received bywme last week, 
asking that you consider this as a notice of appeal.and a brief 
in support thereof, and incorporating by reference the arguments 
previously made in my varying letters to you. 

I am particularly concerned about the first two matters indicated 
afcohb, wherein the demand 'or hearing was mAiled eight (8) days 
after we received the comt .aint, and, moreover, the Order decid¬ 
ing that the Prohibitory Order had been violated was dated one 
day prior to the date tha*- the complaint waa received. 

May we have a prompt ruling on all these matters, and also your 
advice as to whether I should send copies of demands for hearings 
to you and/or the Postmaster General in order to expedite matters. 
My filss are, indeed, getting rather clogged with all these matters. 

Sincerely. 


Herbert Monte Levy 


HML/mol 


I 


1 
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DEMAND rHEARING, ETC. 


TO: Postmaster FROM: 

James O. Lakin 

Charleston, West Virginia 25301 


Herbert Monte Levy, Esq. 

295 Madison Avenue 

New York, New York 10017 


RE; Pent-R Books, Inc. DATED: September 3, 1969 

ads. P.O. ( Metheny) 

P .Of Docket No. R5-P-292 


Client has received the Complaint in the above matter, dated 
August 6, 1969 • We hereby demand a hearing, and 

further request pursuant to Rule 956.10, that this matter be 
consolidated with the many other Complaints involving client 
pending across the country, involving the same or similar 
mailings, and removed to New York for hearing. Our demand 
for change of place of the hearing is made pursuant to 
Rule 956.6, not only to satisfy jurisdictional requirements, 
but to avoid questions of vmconstitutionality. Moreover, it 
is our understanding that your practice is to present no 
witnesses whatsoever at the hearing though we will have numerous 
witnesses including varying personnel of client, to testify as 
to precautions taken and precautions possible to prevent 
violations of the Prohibitory Order, and whether, if there was 
a violation, the violation was intentional, inadvertent or 
preventable. We further intend to have one or more witnesses 
from this area to testify as to the arbitrary and unreasonable 
nature of the underlying statute, and hence its unconscitutionalrtly 
both on its face and as applied to this case, based upon their 
expertise in the nail order business. For a further explanation 
of our claims in this matter, we enclose herewith a copy of 
an Answer filed in a pending case (prepared by undersigned) 
entitled United States v. Book Bargains . [if such u. copy is 
not enclosed herein, we note that a copy thereof was previously 

furnished to you in_ads. 

P.O. (_), p.o. Docket No._ 

We hereby incorporate by reference all points made in the said 
Answer and make the same defenses and objections as are made 
therein. 


,1 
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We demand that the complaining addressee appear to testify 
and be cross-examined, or, in the alternative, that the 
Complaint be dismissed. Kindly advise us if the complaining 
addressee will appear, simultaneously with or before we receive 
the Notice of Hearing, so that we may determine within five 
days of the receipt thereof whether to take testimony of 
the complaining addressee by deposition. Denial of the right 
to confront and cross-examine would be in violation of client's 
.Sixth Amendment rights. 

In order to assist our determination as to whether to take 
deposition, kindly advise as to who the "Deposition Officer" 
will be under Rule 956.8, his fees, and the authority for 
Post Office contention as to payment of fees and expenses ro 
witnesses, - and the amount thereof, since we have b«-er. unable 
to find any law requiring such payment. We further request 
and demand that the deposition be taken in New York City. V. T e 
further demand to be advised whether the addressee was or is 
a Post Office Inspector, working for the Post Office, affiliated 
with it, or influenced by it. 

In order to assist in the coordination of the numerous cases 
pending across the country re client involving the same or 
similar mailings, we are sending copies of this letter to, 
the Assistant General Counsel of the Mailability Division of 
the United States Post Office in Washington, as well as to 
the Postmaster General. ^ 

We hereby .demand dismissal of the Complaint for the following 
reason(s): 


1. The underlying legislation authorizes Prohibitory 

Orders and Complaints to be issued b> the Postmaster 
General. The order and complaint I ere were not 
issued by the Postmaster General. There has been 
no delegation of authority by the Postmaster General, 
and any such delegation would be in contradiction of 
the statute. We accordingly take the position that 
the Prohibitory Order and Complaint here (is) (are) 

(a nullity) (nullities). If either the Order or 
the Complaint were issued by someone other than the 
local Postmaster, our contention applies a fortiorari. 
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2. The Complaint fails to allege or show the date of 
the alleged second mailing. Since a second mailing 
would violate the Prohibitory Order only if sent 
more than 30 days after the effective date of the 
Prohibitory Order, the Complaint fails to state 
a cause of action. Moreover, failure to advise 
of the alleged date of the alleged second mailing 
denies client's Sixth Amendment right to know the 
nature and cause of the accusation against it, and 
deprives it of liberty and property without due 
process in violation of the Fifth Amendment. 

3. The Postmaster in Charleston has no jurisdiction over 
mailings to Parkersburg. 

4. Only a copy of the Prohibitory Order was annexed to the 
complaint. It is therefore impossible to determine 
whether the Prohibitory Order was violated. The com¬ 
plaint fails to state a cause of action, and client 

has been deprived of its constitutional rights enumerate 
in Paragraph 2. above. 


HERBERT MONTE LEVY 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
- x 


UNITED STATES OF AMERICA. 


Plaintiff, 


ANSWERING AFFIDAVIT 
OF RICHARD S. SCHWARTZ . 


-against- 


PENT-R-BOOKS, INC. 


Docket # 


Defendant. 


72 C 588 


x 


STATE OF NEW YORK) 

: ss. : 

COUNTY OF KINGS ) 

RICHARD S. SCHWARTZ, being duly sworn, deposes and 

says that: 

I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government's motion for summary judgment herein, and in 
support of defendant's cross-motion for summary judgment. 

I am fully and personally familiar with all the facts set 


forth herein. 
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EXTRAORDINARY PRECAUTIONS TAKEN BY DEFENDANT 
TO AVOID OFFENDING REC I PIENTS OF ITS MAIL. 

Upon the outside nr .ill mailing envelopes sent by 

defendant, or upon the outside of an inner sealed envi ’npe, 

there had always appeared a notice advising the recipient 

of the nature and content of Lhe advertisement contained 

therein.* If the recipient did not want this material, 
he merely marked the envelope ''Refused", as invited to by 

defendant, initialed it, and returned it to the postman or 
dropped it into c: mail box which he was sure to pass sometime 
during the day, all at defendant's expense, after which defend¬ 
ant removed the addressee's name from its mailing list. 

Defendant had thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 

t 

if the complaining addressee is to be at all honest, he must 
open and'view the materials. We had also avoided the time 

* This practice ceased in 1970, when the Goldwater Amendment 
to the Postal Reorganization Act of 1970 required the legend 
"Sexually Oriented Ad" to appear on the envelope or on an inner 
sealed envelope. Defendant then followed that law. See Pent-R 
B ooks, Inc, v. United States Postal Service . 328 F. Supp.297 
(E.D. N.Y. 1971). 
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consuming necessities inherent in the addressee obtaining 
the Prohibitory Order and following through for a complaint. 

We emphasize that defendant had always done ttis - — starting 
long before the effective date of the Pandering Law. 

Defendant has thus always been extremely careful of 
the sensibilities of persons who might otherwise be offended.. 
Incidentally, lest the Court think that the more'than 200,000 
prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thtfs the 
percentage of prohibitory orders received by it from all its 
mailings is some 2°L \. And though some 200,000 people 
purportedly objected to our ads, more than 450,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for The Photographic 
Manual of Sexual Intercourse", have been ruled non-obscer.e 
and constitutionally protected by Judge Masterson of the 
U. S. District Court for the Eastern District of Pennsylvania, 
United States v. Stewart , unreported, Crim. No. 69-162, 
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Order dated October 13, 1971. Under these circumstances, 
we note that if 39 U.S.C. §4009 or its successor be applied 
to the defendant, who is shown here to be engaged solely in 
publishing, selling and distributing materials protected 
by the First Amendment, with a warning notice described 
above, such application is unreasonable, arbitrary and 
capricious, repugnant to the due process of law clause of 
the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avoid a conflict with 39 U.S.C. 
§4009 -- as we shall show below. For the price of compliance 
with §4009,'as we note below, is that many mailings cannot 
be made to'persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their -- and defendant's 
-- First Amendment rights -- a possibility never considered by 
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the Supreme Court of the United States in Rowan , a case which 

was instituted in the early days of the Pandering Law, without 

any opportunity whatsoever for the Supreme Court of the 

United States to have any but the sketchiest information on 

how the law worked out in practice. 

SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS ADVERTISEMENTS OF THE RIGHT TO DO SO, AND 
SINCE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER. 


The so-called Pandering Law went into effect cn 
April 14, 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard.in order not to be in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, does violate the First Amendment. 
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- At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used, 
we submit that not only does defendant have no intent of 
violating the prohibitory order here, but it could not do 
so even if it wished. It is our contention that in the complete 
absence of : .y willfulness in the second alleged mailing, 

plus the fact that' there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some detail at length below, 
there is no doubt of defendant s good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in 1969, 
in which year Pent-R made about 10,000,000 mailings. but long 
prior to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made with a computer 



v 
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house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it used the services of the 
equivalent of 25 people working full time for 6 months -- 
which it computes as the equivalent of one person working 
3000 days, or 24,000 man hours -- in order to set up and 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, whore the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second mailiings 
to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
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which took place, we corrected them at once, and took vigorous 
steps to prevent recurrence of these mistakes or further mistakes 
in the future. The new system of control greatly improved the 
situation. It' is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
although we received something more than 200,000 prohibitory 
orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
be fair to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
new the-Government charges that only gome one quarter of one 
percent - (TJ.0257 o ) of the prohibitory orders issued to Pent-K 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address-of the complaining addressee into the computer, so 
that no further mailings would be made to such complaining 
addressees. We have fed these names and addresses into the com¬ 
puter for a third time upon receipt of a Complaint filed in this 
Court. 
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• Even if an injunction were issued in this case, it 
would and could have no effect by way of insuring better com¬ 
pliance in the future. With all the efforts we have made, 

it would be unjust to us to do so, in view of our good 
faith, and not in the public interest. 

Actually, our success ratio is even better than 
the figure of 1/A of 17„ violations -- or 99 3/4% compliance. 
Thus, we note the following: All mailings for defendant were 
handled by another corporation, RAS Enterprises, Inc., of which 
Mr. Stewart is again the President and I am again the Secretary, 
as here. The mailings made by RAS Enterprises, Inc. are almost 
all of a nature that some would undoubtedly find erotically 
arousing or sexually provocative, so that the mailings of 
virtually every other corporation which had been processed 
by RAS have resulted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 
issued in. the first half of 1972 , none in the second half of 
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1972, nor .iji the first 6 months of 1973 Since then, there 
have only been three administrative complaints, all issued 
against an .affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard to one of the 
complaints, so we are at a loss to know whether or not it 
was justified; in the two cases where some materials were 
annexed to the complaint, it is perfectly clear that the 
prohibitory order was not violated. Thus, though there 
are approximately some 248,500 prohibitory orders issued 
and outstanding against all such corporations, there have 
been only some 10 administrative complaints of violation 
between January’ 1, 1972 and date -- an alleged violation 
rate of less than 0.0047,*. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 17,, so that 
it is plain that, by falling below this rate of error, defend- 


* This rate assumes that all ten administrative complaints 
were valid. Since we know that nt least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July 1, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 is 
cut from 0.0047, to 0.0037,. 
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and (and its computer house) have done a superlative job. 

There: is simply nothing else that we can do, of which we are 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. 1 now 
detail the course of our computer campaign. 

Of course, before the Pandering Law became effective 
in 1968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first \rohibitory 
order, began to comply with the law, in the following way. 

After a prohibitory order was obtained in the Post 
Office, it was opened by defendant, and dated with the date 
of receipt (subject, of course, to error — a lot of them 
in the beginning, where we failed to put on the date of receipt). 
A photocopy of each prohibitory order was made, which was sent 
to the computer house, or ’’Listing House”, while defendant 
retained the original for its files. At the computer house, 
the names and addresses of persons to whom mailings should not 
be made, as they appeared in the ordering part of the prohibitory 
orders, were typed. These were then read by a device known 


949a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 


as an optical scanner, whose function it is to translate the 
written material into electrical impulses which are put, and 
then stored upon, a magnetic tape, in a symbolic form. The 
Pent-R mailing list was put up on a tape itself. When a 
name appearing on a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 
would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to and 


rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
from others, similarly situated to the defendant, advertising 
or other materials similar to those disseminated by defendant. 
They were and are mailing lists of names of persons such as 

*4L. 

doctors^ dentists, attorneys, accountants, druggists and 
other professional people, and owners or proprietors of various 

i ‘T.v.: . . 

businesses thus assuring as much as possible that none of the 


1 


i .i i 


i n v • l i d, 

» * • 
r 
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addressees were or are minors. Because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant and others, overlap, and 
the narae of the same persons frequently appear on both such 
lists. 

In view of the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 

in any lists rented by the defendant, especially since the names 
on rented lists were usually listed in random rather than in 
alphabetical order. Since the use of an optical scanner 
and computer to eliminate names on a list involves the 
copying of the names (by their translation into symbols 
stored on the magnetic tape), and since the owner of the rented 
list will not permit that list to be copied, the defendant 
found that it was impossible, simply impossible, for it 
-- or others -- to comply with a prohibitory order insofar as 


the use of a rented list is concerned. 
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Moreover, many mailing lists were not available 
for purchase, being available for rental only, no matter what 
the price. When a list is sold, the price is many times the 
rental charges. The operation and the effect of the statute 
has been that, cafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which are 
available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since B70. 
Defendant estimates that, because of this limitation, it 

and the corporation which processes its mailings, and which 
now owns its mailing lists -- HAS ENTERPRISES, INC. -- 

have been deprived of the right to mail to somewheres between 

5,000,000 and lOjOCOjGOO persons. Even allowing for a 
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207, of overlap of names on mailing lists already used with those 
on such rented mailing lists, the operation and effect of the 
statute has been to prevent mailings for First Amendment 
materials to approximately 8,000,000 persons within the 
United States within the last three years. 

Further, in this connection, we note that on 
occasion, the rented mailing lists would not be delivered 
to the defendant or its computer house, but the owner thereof 
would insist upon having names and addresses on such list 
printed or typed by itself or others and sent to separately 
owned letter shops or mailers where the material to be mailed 
is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
lists which also are obviously unavailable to the defendant, 
because of its effort to comply with the Pandering Law. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
by the sender. If it was intended to so apply, then defendant, 
who had exercised the greatest care, would be deprived of 
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liberty and property without the due process required by 
the Fifth Amendment, since the only way to avoid second 
mailings to a name on a rented list is by so limiting the use 
of rented lists as set forth above, and thus effectively 
restricting the freedom of speech and press of the defendant 

herein. 

There was a second problem which became appaicut. 

In order to print out an entire protester-free list, the list 
would have had lo be printed out anew at least once every 30 
days. This particular aspect of the matter itself would have 
cost at least a minimum of $18,000 per year. To circumvent 
this cost, three carbon copies of each print-out were ac¬ 
quired av the comparatively nominal costs of $2.00 per 1,000 
names ~ If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 


i 
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Accordingly, in order to comply with this unconstitu¬ 
tional provision of the law, the use of carbon copies of 
mailing labels v;as abandoned by defendant in 1970.* Thus, 
the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 

A third problem which was run into was that the 
optical scanner cannot exercise any judgment. Thus, if the 
n»me appearing on the prohibitory order was R. A. Jones, but 
the mailing list contained the name of Richard A. Jones, the 
computer would simply not recognize the name. 

To avoid this problem, and similar problems, the 
only way to prevent second mailings was to so program the 
computer that all persons with the same last name at the 
same address should not get mail. This was done in 1970. 

*Such use has recently been resumed, but only to the limited 
extent that carbon copies are made of names and addresses only 
of'those who have bought from us, as to whom the Pandering Law 
does not apply, Cf. Pcnt-R Ho ole 3. Tnc . v. United States Postal 
Service. 328 F. Supp. 297 (E.D.N.Y. 1971). And in any event we 
have finally worked out a method for their use anyhow, so as to 
still comply with prohibitory orders. 
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Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 
attorney's wife Marilyn W. Levy, Esq., who at about that time 
had an address of 1133 Sixth Avenue, had appeared on a different 
mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, but different 
to a computer -- a mailing to her could not have been prevented. 

In the meanwhile, the Supreme Court of the UnkEd 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge of the operation 
and effect of the law. The defendant, even though it had 
pioneered, the way in presenting a.method by-which an unwilling 
recipient^could get its name removed from its mailing list 
without any expense and minimal effort, had to even further 
circusmcribe_its own. First Amendment rigTits in order to even 
better comply with the law. 

To even better comply with the law, an improvement 
was made on or about November 14, 1970. Under this new 
system, the computer sought out the first five letters of the 
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last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 

has the same first five letters in his last name -- even if such 

lit her persons had requested mailings from the sender, and even 

if their first names were different and were in fact different 
people. Thus, if one Murray Schwartz at 295 Madison Avenue, 

New York City, had obtained a prohibitory order, the computer 
would have automatically prevented mailings to all persons 
at that addiess the first five letter of whose last name are 
SCHWA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Schwartzman as well as to 
Schwartz, Schindler & Levy, all existing persons or firms 
at that address, would have been prevented. 

Thereafter a still further improvement was made, 
effective in the Spring of 3971. This eliminated from the 
RAS mailing lists the names of all persons as to whom the 
following three factors also appea red in the Government list 
supplied under the Goldwater Amendment or in the names supplied 


by the Prohibitory Order: 
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A. The first five letters of the last name 
coincide. 

B. The first three digits of the street address 
coincide, and 

C- The zip codes coincide. 

Thus,’ in addition to weeding out the names and addresses of 
the persons mentioned above, .nil persons within the zip code area 
(10017) whose last names began with SCHWA at any address in 
that zip code area which began with 295, would be eliminated 
from the RAS list. Thus, any Schwartz, Schwartzman, 

Schwartzberg, Schwarz, etc. at 295 East 42nd or 295 East 41st, 
etc., etc., would not receive mail, even though some of 
such persons might be customers.* The problem is also 
solved of preventing a mailing to say, 1133 Avenue of Liu: 
Americas, when the address we were given was 1133 Sixth Avenue, 


* Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-407. 
of the cases. We note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us and that this would continue perpetually 
even after the one objecting Schwartz moved out. 
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since the numbers of the street address control. V. T e have 
'thus succeeded in avoiding the type of problem set forth in 
the annexed page from "Popular Photography." 

Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 
addressj a mere speck of dust on a computer tape may prevent 
the elimination of one or many names. It is estimated that 
there will be a computer error factor of one half of one percent 
(0.5%) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAS under the 
Coldwater Amendment). 

I should perhaps also add that when we receive a 

complaint of a violation of a prohibitory order, we once 

again feed the name and address of the addressee into the 

computer, even though in almost all probability it is already 

on our tapes, and though the second mailing was due to matters 

beyond our control (e.g., the second mailing was to a new 

address when the Postal Service had only ordered cessation of 
mailing to an old address). 
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That our program stems to be working is evident 
from tne fact that in November, 1971, only four complaints 
were issued -- one of which seems to be explainable only by 
computer error, two of which were caused by Post Office 
error, and one of which cannot bu explained because we have 
not been furnished with sufficient documentation, according 
to advice from Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 

Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that of Pent-R 
Books, Inc., in order to comply with the law, have taken 
precautions which result in elimination of mailings even to 
persons who may desire such mailings. We would estimate 
that that would include some 50,030 persons.* Under such 


* This does not take into account persons in the Armed Fates 
who may be deprived of mailings,it would seem that one person 
named "Smith" or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respective 
last name at such APO address from receiving any mail from us. 
We have no idea how many persons have the same APO address; we 
are thus unable to come up with a figure for this problem. 
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circumstances, in addition to the clear violation of its 
First Amendment rights, it is further clear that there would 
not or could not be any willful violation of a prohibitory 
order. Accordingly, it would seem that this case would be 
moot, because any judgmert, when rendered, could not have 
any practical legal effect upon the then existing controversy. 
Indeed, there is simply no controversy here. 

To further note the good faith of defendant, 
we note that, as already stated, Pent-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure tliat mail would not reach 
those who did not want ti receive its mail. Moreover, when 
the Goldwater Amendment came into operation, requiring that 
publishers disseminating sexually oriented advertisements must 
subscribe to a list of persons who did not want to receive 
such ads, defendant was the first -- and for a long time the 
only -- subscriber to that list, which subscription cost it 
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$10,000 a year.* While continuing to comply with that 

requirement, Pent-R tested the statute before a three Judge 

Federal Court; during the course of those proceedings, the 

Government constantly modified its regulations, under the 

Goldwater Amendment so that that case was rendered moot and 

dismissed. One of the modifications followed Pent-R's practice, 

begun long before the statute was enacted or became effective, 

of giving a warning notice of the type of contents on an inner 

sealed mailing envelope. Pent-R Books , et al v. U. S. Postal 

Service, 328 F.Supp. 297 (1971). To further put this matter 

*In analyzing the virst such list supplied by the Government, 
we ascertained' that 621 names on that list of 31,604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Thus, 
some 27o of those on the Government list are prior buyers. Since 
the Government list includes names of children, if we assume 2.5 
children per adult name, then some 5% on that list were prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the receipt of ads 
for sexually oriented materials. 
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in context., we note that although some 200,000 prohibitory 
orders were issued against Pont-R, only approximately 750 
complaints were ever made under the Pandering T.aw, according 
to the estimate of our attorney and the informal estimates 
of Postal Service officials -- an alleged violation rate of 
0.3757c at most. Of the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of 17, 

(0.0257,) of alleged violations. 

The defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 
as well to comply with the Goldwater Amendment. Its vast 
expenditures of money, made in an effort to comply with the 
law, show that it is not a law breaker, but a law observer. 

To issue an Injunction in any case such as this, which has 
• * 
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become completely moot by the use of such a computerized 
method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
have the Court issue a useless order -- and an unconstitutional 

one at that. 

I understand that it is hornbook law that a statute 
must be construed so as to avoid raising questions of 
constitutionality. We believe tht we have raised substantial 
questions as to constitutionality in the operation and 
effect of the Pandering Law -- not involved in the Rowan case 
which must be faced if this Court is to issue aa order. 
Succinctly stated, it is a fact that the law cannot oe complied 
with except by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
or chose who receive such communications to receive them. We 

c 

submit that the law should be so' construed in this case as to 
mean that there is complete mootness in the r se at bar, in 
order to avoid the raising of these questions. 

We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
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deficiency in cur computerized system for compliance with 
prohibitory orders. It has never suggested any improvement. 
Srr.ce 1974, at least, it has been fully informed, of cur 
system's working. What more- does the Government:-want from us? 
Our standard of attempted compliance, our actual rate of 
better than 99 3/47, compliance with prohibitory orders, speak 
for themselves. No injunction need be granted. It could 
have no possible effect whatsoever._■Any practical suggestions 
for improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

I now turn to some details. 

I .understand that according to the purported 
to called certified file in this case, the purported return 

receipt for the administrative Post Office complaint is dated 

..owever, as noted above, it was our practice and remains our 

practice to stamp or otherwise indicate on the envelope in 
which the complaint was contained, the date of its receipt by 
us. The date of its receipt by us, according to the envelope, 
which will be annexed 'hereto, is August 26.L969, though the dot 
of receipt according to the purported return receipt is 
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August 8, 1969. If we are correct in our date of 

receipt, then it is patent that che demand for hearing, which 
our attorney's affidavit indicates was sent on the date it 


rears, was sent in time, and chat we were improperly denied 
a hearing before the Post Office Department in this case, 
a default having been taken without just cause. This raises 
an issue of fact warranting a trial. 

A comparison of the way in which the first 
...ailing was addressed, that is, the physical set up thereof, 
to the way in wnich the second mailing was addressed, clearly 
demonstrates that the second mailing was to a name on a rented 


_i.3t. This is obvious because oi the differences; had the 
oecond mailing seen to the same mailing list as the first, the 
two mailings would have been identical, letter for letter, 

it 

_ype style for type style. Since they are not so identical, 

-t is plain that one of the mailings, probably the latter, was 
to a rented list. For the reasons we have set forth above, 
we do not believe that a prohibitory order can be violated, 
conscrtuticnaL/, by mailing to a name on a rented list. 
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Finally, I note that, from the beginning, the Post 

Office has been in violation of its own rules and regulations- 

and forms for practice. Thus, the standard form complaint of 

the Post Office Department recites as follows: 

"Evidence has been produced that the above- 
captioned Prohibitory Order has been violated 
by you [or your agents or* assigns] as follows: 

1. By further mailings to the addressees listed 
in the order. See exhibit annexed hereto." 

However, in this case, all that was annexed to the 
co ..plaint was a copy of the prohibitory ordei. 


It was therefore impossible, upon receipt of the 
complaint, to determine whether the prohibitory order had 
bet.; violated and impossible to prepare a defense thereto. 
The complaint was thus issued in violation of the rules and 
regulations, failed to state a cause of action, and violated 
the defendant's Sixth Amendment right to be advisee of the 
nature and cause of the accusation against him, and deprived 
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defendant of liberty and property without the due process of 
law required by the Fifth Amendment to the United States 
Constitution. 

WHEREFORE, deponent prays that the plaintiff's 
motion for summary judgment be denied, that defendant be 
granted, summary judgment dismissing the complaint, and that 
the prohibitory order be vacated. 


RICHARD S. SCHWARTZ 


Sworn -to before me this 
fit day of November, 1973 


OllSOM SATOfYE 
Notary Public. State of New York 
No. 3495478 

-_ QvoMlft m King, County -1 ( 

fcommiMioft kpire. Mutch 30 19 / J 
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Your subscription to Popular Photoc- 
f V is mointsined on on* of the world's 
f- most modorn, efficient computer systems, 
’ tod if you're like 99% of our subscribers, 
you'll never hsve any reason to complain 
about your subscription service. 

We have found that when complaints 
do arise, the majority of them occur be¬ 
cause peon have written their names or 
addresses .fferently at different times. 
For example, if your subscription were 
listed under “William Jones, Cedar Lane, 
Middletown, Arizona," and you were to 
renew it as “Bill Jones, Cedar Lane, Mid¬ 
dletown, Arizona," our computer would 
i think that two separate subscriptions 
I were involved, and it would start sending 


you two copies or Popular Photography 
eanh me h. Other examples of combina¬ 
tions of names that would confuse the 
computer would include: John Henry 
Smith and Henry Smith; and Mrs. Joseph 
Jones and Mary Jones. Minor differences 
in addresses can also lead to difficulties 
For example, to the computer, 100 Second 
St. is not the same as 100 2nd St. 

So, please, when you write us about 
your subscription, be sure to enclose the 
mailing label from the cover of the mag- 
azine-or else copy your name and ad¬ 
dress exactly as they appear on the 
mailing label. This will greatly reduce any 
chance of error, and we will be able to 
service your request much more quickly. 



$. 3.9 




No. 474 • Loose 

"!<;K0N F/NIKKORMAT 
HAND3C0K OF PHOTOGRAPHY” 

By Joupn 0. Cooper t Joupfi C. Abbott 
_ • 3rd ro*I tod tditioi. 

7 • Ov«r 400 p«g«s 

l , • **—.;• Largo 7** i 10” format 

| l v ‘ I • Wore than 700 photos. 

' J charts & diagrams 

•nt 1 1 • Accuracy approved by 

* Niton 

• Covers every aspect of 
Nikon and Nikkornut 
models, end accessory 

• Supplements available 
for continuous up Jatirs* 

— _ $17.50 

No. 659. 

"i.i LEiCA k:!D LEIQFLEX V/AY” 

By Andrew Matheson 
" *1 ilcil revised edition 

U • 495 peco. 

|f. ^ • Hundreds cf photos. 

r k -r' illustrations, dugrjru 

,« _ • end churls 

• Covers all latest models 
^ _ A accessories 

j j • Including the Leica M4, 

— and le callei SL 

__ $10.95 

o H^LJlAD WAY” 

By H Freytag 

~ • U?«it edition 

li -C,* • 419 pages 

' • Profusely illustrated m 

B. A W. A full color 

• Includes all latest 
models, lenses, uccessor- 
• ies A older models 


No. <588. 

"THE Honeywell PENTAX WAY” 

By Harbart Kapplar 

Cditonat Oiractor l Publiahr. of Modarn Photography 

_^-r —^ • Latest revised edition 

dpi yflti'V 'T| • More then 350 pages 

I ? • B. A W. A color photo 

■ sections 

1 f" • '•j • Covers all Pentax models, 

: u. accessories A equipment 

‘ • Including Spotmalic. H3v, 

Hla, previous models, 
and motor drive system 


$ 11.95 


No. 677. 

'THE POLLEI WAY” 



By L A. Mannheim 

• Latest revised edition 

• The only source of data on 
the full range of Rollai 
cameras, accessories, ma 
terials L techniques 

• Covers all major subjecti 
such as animals, children, 
close-ups. color, copying, 
nudes, portraits, sports, 
theater, undorwater etc. 

• Photos, tables 1 diagrams 


$ 12.95 


011.25 ;:.:STiu£ CAMERA MANUALS 

62T Corns* Way by Freytag . * 0.95 

619. Yna Conteflec Way by Fraytac. 11.95 

9*17. T o loica Book uy Kissalbach. 

OjB. Tf>a Lenaliei book by Kissalbach. 9.05 

P2. M no* f/anual by Coopar. 7.95 

d/5, ifclina ; afla* Way by Mannheim. 11.95 

C9a. Retina Way by Croy. 11.95 

U7. Lie Book by Wurst. 6.95 


MAIL COUPON TODAY! 


. Popular Bookstore of Photography, Dept. PP-271 
j 915 Br^edwty. NY. N.Y. 10010 

j Sand ma thasa Camara Manuals: 

I No..-No_No_ 


| enclosed is 6- -in f] check or Q money 

i order Add J5g for shipping L handling on orders 
■ less than |10 00 N Y. residents add applicable 
| sales ta*. 

I_ 

| Name t|il«*4*r i>rini» 


| Kfit-ro l*»r flu no iMv*r«- >Im|>|h->I in 

I * h a a f.ituil.. \i|i| lo*., i*#c ii«4' <i«'IIm ry 

J (v».t'|i| Aitl/H'llt lit*-**' ihriiurIv «rr uUu Mtail 
I rrun* >».Wt f..«»ni« |»l mMu «lv«l« r ..r kutulurr. 


NEWSFRONT continued from page 14 
in convention here that Kodak is tri .1 mar¬ 
keting three-solution process for color 
prints. It may replace present fWo-solution 
process. Kodak is concerned about water 
pollution and silver waste. New process 
"reduces effluent volume by 40 percent," 
has bleach-fix that is "completely biode¬ 
gradable, can be regenerated and allows 
efficient silver recovery." Seiler said com¬ 
pany is working hard to make non-toxic 
'-.hemicals and cut level of BODj. He said 
Kodak has managed to formulate Ekta- 
pi 7.. C stabilizer without zinc, another po¬ 
tential pollutant. 

New York —Our man Rothschild to 
speak at communication parley. Among 
panelists at 15th annual Wilson Hicks In¬ 
ternational Conference on Communication 
Arts (formerly Miami Conference) will be 
Popular Photograph /s senior editor, Nor¬ 
man Rothschild. Other participants at 
meeting, slated for April 28-30 at U. of Mi¬ 
ami, Coral Gables, Fla., include Gilbert M. 
Grosvcnor, editor and vice president of 
National Geographic-, Erich Hartman of 
Magnum; Richard Grossman, president of 
Grossman Publishers; Tony Vaccaro of 
Look; Inge Morath, free-lance phoiogru- 
pher and wife of playwright Arthur Miflcr; 
Burton McNeeley, undersea photographer, 
John Schearer, free-lance photographer; 
Larry Schiller, film maker; Paul Hue, pho¬ 
tographer from Holland; Martin Du.'.y. 
manager of design and media for A.T.dt'l 
Co.; Marcello Ablaza, official photugr: 
pher to the president of the Phillippuu 
Dr. Wesley Clark, dean of the Sci.o* 
Journalism. Syracuse University. umJ jot.. 
Olson, stall' photographer of Lij> . Coi.lei- 
ence also serves as annual meeting for 
American Society of Magazine Photogra¬ 
phers. 

New York —With deep regret, wc note 
the following deaths: 

Charles Rado, founder and president of 
Rapho Guillumcitc photo agency that rep¬ 
resents photographers throughout the 
world. Rado often fostered work of un¬ 
known photographers, many of whom 
were exhibited at Museum of Modern Art. 

Dr. Emanuel Goldberg, scientist, author, 
and retired director general of Zeiss Ikon 
AG. He emigrated from Paris to Israel, 
where he founded laboratory for applied 
optics, now known as EL-OP. He wrote 
The Fundamentals of Reproduction Tech¬ 
nique and The Structure of the Photograph¬ 
ic Image. 

A Aubrey Uodtne, photo director of The 
Uullimorc Sunday Sun magazine, and win¬ 
ner of hundreds of international photo 
awards. He had worked with The Sun pa¬ 
pers for nearly 50 years. Many of his best 
pictures appeared in My Maryland. 

Kyoichi Sawuda, U P.I. photographer, 
killed in Pnompenh, Cambodia, while cov¬ 
ering the war. lie won Pulitzer Prize in 
1966 fo. ...lure of Vietnamese mother 
fleeing enemy attack. O 

POPULAR PHOTOGRAPHY 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

-------x 


UNITED STATES OF AMERICA, 

Plainciff, 


AFFIDAVIT 


-against- 

PENT-R-BOOKS, INC., 

Defendant. 


STATE OF NEW YORK) 

: ss. : 

COUNTY OF KINGS ) 


x 


that: 


HYMAN GOLDMAN, being duly sworn, deposes and says 


I am and at all times from 1968 to date have been 
employed by PENT-R BOOKS, INC., sued as PENT-R-BOOKS, INC. 
herein, as a messenger. Accordingly, I was the person who 
most often went to the Post Office to pick up registered 
^‘‘“^■l> which was held for defendant at the Post Office Registry 
window. I have been asked to describe the way in which this 
was handled. I now do so. 









/ 
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When I asked to sign a return receipt, it was not 
my practice to write down the date on the return receipt on 
which the material was received. This would usually be 
written, by stamp or otherwise, by the Post Office employee 

behind the Registry window. Sometimes this was done while 
I was waiting, at other times dates were stamped on some 

receipts after I had s f igned them, or while I was still signing 
other receipts. At still other times, the person behind the 
windor would stamp the date of receipt, I assume, after I 
left, for such person had not stamped the receipts with the 
date prior to to my leaving. 

I did not have an opportunity to always see what 
material I was getting before I signed for it. On numerous 
occasions, particularly when a lot of registered mail was 
received, -- as was the case in 1969 particularly I 
was on many occasions given a batch of return receipts to 
sign at the same time, or a manifest sheet listing numerous 
items. Only after I signed them would I then be given the 
materials that I had supposedly signed for. Thus, on 
numerous occasions, I had no opportunity whatsoever to check 
to see whether all of the material for which I signed had 
been received. 
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There were of course many opportunitities for 
errors. Thus, the person behind the window could have put 
on the wrong date of receipt; I might not have been given 
a mailing piece for which I signed; I might have been given 
a mailing piece for which I signed one or more days after 
the date on which che receipt was supposedly stamped. And 
the opportunity for errors to be had was aggravated by 
the fact that, in 1969, there were frequent occasions when 
I had to sign for between 30 ana 50 mailing pieces at the 
same time. 


Thus, the fact 
particular dace does hot 
received by Pent-R Books 

P 

receipt shows. 


that a return receipt bears a 
necessarily prove chat it was 
Inc. on the date that the return 


■,/ 


S' . 

s' ' < 


HYKAN GOLDMAN 


Sworn to before me 


■ 

this 2nd day of November, 1973. 
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MEMORAN 1 AND ORDER BY DOOLING, D. J. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

- — ------- - X 

UNITED STATES OF AMERICA, 


-against- 

PENT-R-BOOKS, INC., 

Defendant. 


72 C 588 
(METHENY) 
MEMORANDUM 
and 
ORDER 


Appearances: 


LLOYD H. BAKER, Esq. (DAVID G. TRAGER, Esq., 
United States Attorney, of Counsel) f -nr 
Plaintiff. 


HERBERT MONTE LEVY, Esq., for defendant ! 

i 

DOOLING, D. J. 

As in 69 C 1362, 72 C 609 and 69 C 1290, the plaintiff 

» 

has moved for summary judgment on the administrative 

! 

record and the defendant has cross-moved on affidavits for 


summary judgment in its favor. The administrative record 
taken with defendants affidavits authorizes the following un 
controverted findings of fact: 

f 

Some time on or before May 26, 1969, James T. Metheny 

I 

received from defendant its illustrated brochure advertising 

1 

► 

its photographic manual of sexual intercourse addressed 
to "James Methenie, Box 3057 Parkersburg, WV 2610L" The I 

I 

I 

addressee then executed a Notice for Prohibitory Order 
signing his name "James T. Metheny" and giving his street 








V»-. 
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address as 2203 Beverly Street, Box 3057, Parkersburg, 
W.Va. 26101. Under date of May 29, 1969, the Post 

t 

issued its Prohibitory Order referring to a mailing piece 
addressed to "James Methenie (Metheny) 2203 Beveriy Street, 

I 

Box 3057, Parkersburg, WV 26101" and ordered defendant to 
refrain from any further mailings to the undernamed party 
at the indicated address "or intended for the indicated 
address by any variation of addressee designation, such 

I 

as ... householder, resident, boxholder, postal patron, 
rural route boxholder, and local"; the name then given 
is James Methenie (Metheny),the address is given as 


"2203 Beverly Street, Box 3057" and the rest of the address 

t 

is given as "Parkersburg, West Virginia 26101." 

Defendant made a second .*g of the illustrated 

brochure addressed to J.T. Metheny, BX 3057, Parkersburg, 

I 

WV 26103. It was received by J.T. Metheny on July 14, 

* I 

1969, as set forth on the cover of the envelope. Under 
date of August 6, 1969, a complaint was issued reciting 

i 

the Prohibitory Order as one received by defendant on 

June 2, 1969; it charged that defendant had violated the 

a 

Prohibitory Order by/further mailing adding,"See Exhibit 



' ■ 


v 
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t 

| attached hereto." Attached, apparently, to the complain' 
are reproductions of the cover of the envelope, of the 

I 

enclosed address card (visible through the window of the 

j cover envelope), and the advertising brochure. The adminis- 

i 

! trative file includes a receipt signed by defendant which 


i 

Ii 


i 


I 

,1 


| 

I 

! 






is stamped, under the space headed "DATE DELIVERED," 

"Aug. 8, 1969." Defendant has produced iX an envelope 
stamped with the same registry number that appears on the 

i 

signed receipt. On the back of the envelope appears the 
Charleston, West Virginia post office stamp dated August 6, 
1969,and two Brooklyn post office stamps, one for the 
Gravesend Station of August 7, 1969,and the second, some- 

i 

what obscured, but also dated August 7, 1969. On the 
envelope also appears an isolated rubber-stamp date in 
different colored ink "Aug. 26, 1969." 

Under date of August 25, 1969, the post office mailed' 

{ 

defendant an Order reciting that satisfactory evidence 
had been presented that defendant acted in violation of 

t 

the Prohibitory Order and that the Attorney General was 
being ’-e.* jested to consider applying to a District Court 

I 

f'^r an order requiring compliance with the Prohibitory 
Order. Not, however, until September 3, 1969, did 
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4. 

defendant mail a request for a hearing, through counso], 
to the Postmaster. Under date of September 8, 1969, 
defendant appealed to the Assistant General Counsel, 
Mailability Division, Post Office Department, on the 
grounds that defendant had been denied a hearing notwith¬ 
standing that it had filed its application for a hearing 

<p> 

within eight days after receiving the complaint. 

1. The point that defendant makes with most force in 
connection with the Metheny case' is the alleged failure of 
the post office to effect a timely delivery to defendant o 
the complaint. Plaintiff contends that the complaint was 

t 

not received until August 26th and challenges the appli¬ 
cability to the mailing of that complaint of the receipt 
relied on by the government and incorporated in the 
administrative recjru. The only basis for the contention 
is the Goldman affidavit of November 2, 1973, which, as a 
reading of it demonstrates, is eniirely speculative and 
wholly insufficient to overcome the self-evidence of the 
receipt over defendant's own signature and the date on it. 
This, coupled with the Post Office action in issuing the 
order of August 25, 1969, is indicative of the relief of 
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the Post Office that it had a receipt upon which it couJ 
properly act and more than overcomes the appearance of 
the date August 26, 1969, on the reverse of the envelope 
in which the complaint was delivered. The explanation of 
this stamped date is barren assertion. The defendant's 
affidavits show that the possibility of the existence of 

i 

I 

j! an individuated recollection by the responsible employees 

ji 

| in defendant's service is nil in view of the very large 
number of mail transactions relating to Post Office Pro- 

j 

hibitory Orders and Complaints to which defendant was a 
party at the time in question. In the end it would be 

necessary to fall back on the administrative record, 

i 

including the receipts for the mailings, and the inference 

I 

to be drawn from these facts plus the presumption of 
regularity in transactions of an ordered sort in establishei 
organizations. 

Turning to the Request for Hearing, the grounds 
assigned for objection to the issuance- of a final Order 
d 'erraining violation are insufficient. The loss of the 
| hearing and of the appellate rights are in this case wholly 
immaterial. The points raised in the Request for Hearing 
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6. 

have all been passed on in the determinations made in thj 
Court in 69 C 1362, 72 C 609 and 69 C 1290. The one factual 
point made, that only a copy of the Prohibitory Order was 
4nnexed to the Complaint, appears to be a plain mistake 

f 

in the preparation of the request, and is, in any case, 
i.material in the absence of a showing of resultant 
confusion, uncertainty or prejudice (see decision in 
72 C 583). 

2. It is objected that it was not proper to treat the 
second mailing as a violation because it was made to 
James Methenie. The objection is without merit. The 
Prohibitory Order gave both versions of the name, as noted 

i 

above, and the second mailing was to the same person, 
using the second spelling. The mailing reached the same 
person, and it was not addressed to a name which should or 

** I 

could not have been anticipated as a form of the name which 

i 

defendant might find in its mailing lists. The evidence 

! 

of the administrative record is that in fact the second 
mailing was to the person to whom the defendant was 

j 

I 

directed to refrain from making further mailings. The 

i 

j 

objection on the ground of difference in names must be 

i 

rejected. __——i 
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3. It is, finally, objected that the second maili 
j was to a different zip code than the first fcnd that the 
zip code used in the second mailing was not that contained 

I 

j in the Prohibitory Order. The difficulty with the objection 
j is again that the letter did not miscarry when it was 

delivered to "J.T.Metheny BX 3057, Parkersburg, WV." 

II 

| The mailing went to the same person, and the correspondent 
between the two add: -sses are such as altogether to 

I 

l 

eliminate the possibility that the person who received the 

second mailing was not the one to whom the defendant 

| : 

intended to send it. 

It is no doubt true that defendant' s methods of doing ( 

I 

business made it difficult to avoid violation in this 
i respect. Its computerized lists betray it on such occasions. 
But unfortunately defendant must be treated as though it 
had only a few short lists and a personal consciousness \ 

, of all of its acts. Orders are directed to persons not. 

I i 

; 

! to electronic devices. The complexity of defendant’s 

I . • 

| business is not a defense against the claim of an individual 

' 

| addressee who has obtained an order directing defendant uo 
j make no further mailings to him; the statute is addressed. 





_9JL1gL 


MEMORANDUM AND ORDER BY DOOLING, D. J. 

e. 

not to facilitating defendant's business or imposing t ’r 
least costly constraints upon it but to protecting the 
rights of individuals to be free of what they regard as 
an unwelcome intrusion. 

It is, accordingly 

ORDERED that the motion of the plaintiff for summary 

i 

l 

judgment is granted and the motion of the defendant for 

summary judgment is denied. A separate compliance order 

$ 

has been approved and will be entered by the Clerk. 



4 








JUDGMENT. 


0 


UNITED STATES DISTRICT COURT 
•ASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


-against- 


PENT-A-BOOKS, INC., 



t 

i 

t 



•"Skw 

(METHENY) 

JUDGMENT 

! IT FILMED 


\ 


Defendant. 


X 


This action came on for hearing on the cross-motions of 

the parties for summary judgment before th* Honorable John F. 

Dooling, Jr., District Judge, and the motion of plaintiff 
# 

having been granted and that of defendant having been denied 
In the decision duly rendered, it is 

ORDERED and ADJUDGED that defendant PENT-R- BOOKS, INC., 
its agents and assigns (l) refrain from any further mailings 
to JAMES METHENXE (METHENY), 2203 Beverly Street, Bo* 3057, 
ParXtriburg, West Virginia 26101, or intended for the indi¬ 
cated address by any variation of addressee designation,;, 
such as, but not limited to, occupant, householder, or 
resident» (2) immediately delete the above-named party from 
all msillnf lists owned or controlled by it, its ag«nts or 
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It* fMiflWI W4 (J) i*»eaiately 0*t.lH (»* WIT " a *> l 
r «nt.l, rnchami* or o«»er tr*n*»otton Involving »*Uing Uatj 
be»rt»»9 t*s ns*« of tho party nomod a}>ove. 

Brooklyn, »®w York 
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UNITED STATES DISTRICT COURT, 


r FOR THE EASTERN DISTRICT OF NEW YORK. 


X 


UNITED STATES OF AMERICA, 

Plaintiff , 

v . 


PENT-R-BOOKS, INC., 

Defendant. 


X 


CIVIL ACTION NO. 72C 598. 
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COMPLAINT. 


troiT«D ITrtTES DISTRICT COURT 
EASTERN DISTRICT OR NEW YORK 


UNITED STATES OP AMERICA, 

Plaintiff, 

- against - 
PENT-R BOOKS, INC., 

Defendant. 

-- ---- x 

Plaintiff, UNITED STATES OF AMERICA, by it** at¬ 
torney, ROBERT A, NORSK, Unitod States Attorney for the 
Eastern District of New York, complaining of the defendant, 
allegesi 

1. This Court has jurisdiction of this action 
pursuant to Public I,aw 90-205, Sec. 301 and Title 20, U.S.C., 
Sec. 1345. 

2. The defendant in a New York corporation having 
an office for the conduct of business at 203 Kings Highway, 
Brooklyn, New York. 

3. On or about lay 6, 1969, defendant mailed 
or caused to be -nailed through the U. S. mail to FT. E. 
Feathers ton, Lafayet :e, Louisiana (hereinafter referred 
to as "addressee") material off ring for sale certain 
advertisement of Photographic Manual of Sexual Intercourse. 


COMPLAINT 

Civil Action 
No. 
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4« Tha Mid its* was mailed tr*"' New 

York, within th* Eastern District of New V 

5. The above-described mailing _«t d of 

photographic advertisements which the addressee believes 
to be erotieelly arousing or sexually provocative. 

6. The addressee requested the Postmaster 
General to Issue an order directing defendant, its agents 

w assign## to refrain from further mailings of such material 
to him. 

7. Upon receipt of this request and pursuant 
to Public Lav.* 90—206, Sec. 301, on May 14, 1969, the 
local Postmaster, by order of the Postmaster General, is¬ 
sued Prohibitory Order No. 69-1046, which ordered and directed 
defendant, its agents and ai ;igns, to delete his none from 
any sales or transactions involving lists bearing his name, 
effective 30 days after receipt of the order. 

8. A copy of fie order was mailed to defendant 
bv registered mail on or about the dnte it bears. 

9. Thereafter, the rostma.-tcr Ooneral had reason 
to believe that defendant or someone setinc on its behalf 

9 

violated the order. 

10. On or about July 10, 1969, In violation of 
Prohibitory Order No. GO-IO^S, defendant, or someone acting 
on its behalf, mailed or caused to bu mailed through the 
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United States nail to the address#*, »sterial such an that 
described in parjjraph 3 of the complaint. 

11. On July 14, 1969, tha local Postmaster, 
by ordar of tha Postmaster General, issued a complaint 
advising that evidence had been received that defendant, 
or someone acting on its behalf, had violated Prohibitory 
Order Mo, $*-1046, and advlninq defendant that any res¬ 
ponse for haaring had to be filed within 15 days. 

12. A copy of the complaint was mailed to de¬ 
fendant by registared mail or. or abou tha data it bears. 

13. Defendant made a request for a haaring 
which was denied because not timely filed, 

i 

14. On January 12, 1970, a determination was 
.nade that dafendant or someone acting on its behalf had 
violatad Prohibitory Order No. 69-1046. 

15. A oopy of the determination waa mailed tc 
defendant by reqistsred mail on or about the date it bears. 

16. The Postmaster General thereafter requested 
the Attorney General, pursuant to the provisions of Public 
Lew 90-206, Sec. 301, to make application to a district 
court of the United States for am order dirocting defendant 
to comply with the order. 

WHEREFORE, plaintiff, UNITED STATES OF AMERICA, 


praysi 
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a. That the court enter j adgi s e nt heroin requir¬ 

ing defendant, its agents and assigns, to comply with Pro¬ 
hibitory Order No. , and more apecifically, that 

this Court order and direct defendants, its agents and 
assigns, in conformity with this order to cease and desist 
from making any further mailings to the designated addres¬ 
see from all mailing lists owned or controlled by defendant 
its agents or assigns, and to refrain from selling, renting 
exchanging, or engaging in any other transaction involving 
moiling lists bearing the name of said addressee. 

b. T K st the Court grant to plaintiff such other 
and further relief as may be just and propjr. 

POBEUT A. MORSE 
United Staces Attorney 
Eastern District of New York 
Attorney for Plaintiff 
225 Cadman Plaza East 
Brooklyn, New York 11201 

By 

Lloyd II. Baker 
Assistant U. S. Attorney 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plaintiff 

- against - 
PENT-R-BOOKS, INC., 

Defendant. 


X 


NOTICE OF MOTION 


72 C 598 


PLEASE TAKE NOTICE that upon the annexed certified 
copy of the record of the proceeding in the Post Office 
Department, and upon all the pleadings and proceedings 
heretofore had herein, the undersigned will move this 
Court at a term for the hearing of motions to be held 
at the United States Courthouse, 225 Cadman Plaza East, 
Brooklyn, New York, Courtroom 8, on the/S' ’\iay of 

, 1973, at*4t#S o'clock in the I ^ ee n oon of that 
day, or as soon thereafter as counsel may be heard, for 
an order pursuant to Rule 56 granting summary judgment to 





GOVERNMENT'S NOTICE OF MOTION FOR f"-iMARY JUDGMENT 


the plaintiff, aad for such othar aad furthar raliaf as 

to tha Court may aaa~t just and propar in the premises. 

Datad* Erooklyn, New York 

September , 1973 


ROBERT A. MORSE 
United States Attorney 
Attorney for tha United States 
of AMERICA 


By: 


Lloyd H. Baker 
Assistant U. S. Attorney 


TO: 


MONTE LEVY, ESQ. 
295 MADISON AVENUE 
NSW YORK, NEW YORK 10017 
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UNITED STATES ,OF AMERICA 

i 

POST OFFICE DEPARTMENT 
Washington, D.C. 20260 

_Jt’WftlY - Vj —<- 

CERTIFICATION 

I hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 

Department, to wit: l’.C. Doc; 1 t i Rfl-ll-.'l - 7 (lenth*:rs-or. i • . 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



William F, Lawrence 
Assistant General Counsel 
Mailability Division 


POD Form 2159 

Sep. 1969 




993a 


CERTIFIED COPIES OF U. S. PO£T OFFICE ORDERS 

POSJ OFFICE DU A»<#I It ' 

ORDER 


In the Matte, of Violation of 

Prohtbttoqf Order No-- 

Iscued Against 


P. O. Docket No.Mf- 1 ^^ 


uro 


and agvUa or auifpts. pursuant y 

to authority of Title 39, U.S. Code, l 

S4009. * 

Satisfactory evidence having been presented thfft yot^ or your agent* or assigns, 
acted Iff violation of the above-captloned Prohibitory Order, the Attorney General 
of the United States I* being requested to give consideration to making appllco ion 
to a District Court of the United States for an Order directing compliance with the 

above-captioned Prohibitory Order. -_ ^ 

fml 1,***>^/ 

Postmaster 




POD r»ie 

May 1968 


2154 


■a 
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UNITED STATES OF AMERICA 
POST OFFICE DEPARTMENT 


In the Matter of Violation of 
Prohibitory Order No <91046 
Issued against 

Pent-R-Booka. Inc. 

_P. 0. Cox ei 

Broo klyn. New York 11223 

and agents or assigns, pursuant to authority 
of Title 39, U.S. Code 4009. 


) 

) 

) 

) 

) 

) 

) P.0. Docket No. 8N- 11 NO-27 

) 

) 

) J 
) 

) 

) 

) 


HEARING DENIAL 

Rule 956.3(a) of the Rules of Practice in Proceedings Relative to Violations under 39 U.S. 
Code 4009 requires that a request for the hearing provided by subsection (d) of 39 U.S. Code 1009 
be made in writing and filed with the appropriate postmaster no later than fifteen days from the 
date of receipt of the violation complaint. As your request for a hearing on the above-captioned 
matter does not Comply with the cited rule, it is denied. 


Dated: August 11, 1969 __ 

John jhe.eiian 

• Regions! Counsel 

Mew York Region 
Post Office lapartment 
/ New York, N„ Y. 10099 

/ 

cc: Office of General Counsel 


POD F,rm 

S»p |9ftll 


2165 


f.PO **4./l|* 




995a 




CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

— — T 

UNITED STATES OF AMERICA 
POST OFFICE DEPARTMENT 

Dallas, Tx 75121 


In the Mutter of Violation of 
Prohibitory Order No. 691046 
Issued Against 

Fent-R-Boofrs, Inc. _ 

V. 0. Bax 81 _ 

frooklyn, New York 11223 


P.O.I). Docket No. RN-11 NP -3 


AND AGENT'S OR ASSIGNS. 

pursuant to authority of 
Title 39. U. S. Code, §4009. 


File being transferred to New York Regional Counsel, Post 
Office Department for further handling. 

ACKNOWLEDGEMENT OF REQUEST FOR HEARING 

Your request for hearing on the above-captioned matter, made pursuant to 39 L. S. (.ode 4009 
and Rule 956.3 of the Rules of Practice in Proceedings Relative to Violations under 39 ILS. Code 
4009. has been received and is hereby acknowledged. You will be notified in due course as to the 
time and place of hearing, and us to any other preliminary matters ruised in \our request for hear¬ 
ing or otherwise appropriate for determination prior to bearing. 


REGIONAL COl NSF.L 

Dallas 


./ 


.REGIONAL OFFICE 


POST OFFICE DEPARTMENT 


POO Fwo 

S.pt. I9M 
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DEMAND FOR HEARING, 



TO: Postmaster 

Paul V. Burke 

New Orleans, La. 70113 

RE: PENT-R BOOKS, INC. 

ads. P.O. (Featherston) 
P.O. Docket No. RNll-NO-27 


FROM: Herbert Monte Levy, Esq. 

295 Madison Avenue 
New York, New York 10017 

DATED: August 1, 1969 


Client has received the Complaint in the above matter, dated 
July 14, 1969 . we hereby demand a hearing, and 

further request pursuant to Rule 956.10, that this matter be 
consoxidated with the many other Complaints involving client 
pending across the country, involving the same or similar 
mailings, and removed to New York for hearing. Our demand 
for change of place of the hearing is made pursuant to 
Rule 956.6, not only to satisfy jurisdictional requirements, 
but to avoid questions of unconstitutionality. Moreover, it 
is our understanding that your practice is to present no 
witnesses whatsoever at the hearing though we will have numerous 
witnesses including varying personnel of client, to testify as 
to precautions taken and precautions possible to prevent 
violations of tl.e Prohibitory Order, and whether, if there was 
a violation, the violation was intentional, inadvertent or 
preventable. We further intend to have one or more witnesses 
from this area to testify as to the arbitrary and unreasonable 
nature of the underlying statute:, and hence its unconstitutionalit 
both on its face and as applied to this case, based upon their 
expertise in the no il order business. For a further explanation 
of our claims in this matter, we enclose herewith a copy of 
an Answer filed in a pending case (prepared by undersigned) 
entitled United States v. Book Bargains . [if such a copy is 
not enclosed herein, we note that a copy thereof was previously 


4 


J 


997a 


CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 


furnished to you in PENT—R BOOKS, INC. ada. 

P.o. ( HAGEN _ I_), P.O. Docket No. RNll-N-O-28 . ] 

We hereby incorporate by reference all points made in the said 
Answer and make the same defenses and objections as are made 
therein. 

We demand that the complaining addressee appear to testify 
and be cross-examined, or, in the alternative, that the 
Complaint be dismissed. Kindly advise us if the complaining 
addressee will appear, simultaneously with or before we receive 
the Notice of Hearing, so that we may determine within five 
days of the receipt thereof whether to take testimony of 
the complaining addressee by deposition. Denial of the right 
to confront and cross-examine would be in violation of client's 
Sixth Amendment rights. _ 

In order to assist our determination as to whether to take 
deposition, kindly advise as to who the "Deposition Officer" 
will be under Rule 956.8, his fees, and the authority for 

Post Office contention as to payment of fees and expenses, tc 
witnesses, and the amount thereof, since wo have been unablt 
to find any law requiring such payment. Wc further request 
and demand that the deposition be taken in Now York City. 

We further demand to be advised whether the addressee was ori 
is a Post Office Inspector, working for the Post Office, 
affiliated with it, or influenced by it. 

In order to assist in the coordination of the numerous cases 
pending across the country re client involving the same or 
similar mailings, we are sending copies of this letter to 
the Assistant General Counsel of the Mailability Division or 
the United States Post Office in Washington, as well as to 
the Postmaster General. 

We hereby demand dismissal of the Complaint for the follow¬ 
ing reason: 

1. The underlying legislation authorizes Prohibitory 
Orders and Complaints to bo issued by the Post¬ 
master General. The order and complaint here 
were not issued by the Postmaster General. There 
has been no delegation of authority by the Post- 
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master General, and any such delegation vreuld be 
in contradiction of the statute. We accordingly 
take the position that tne Prohibitory Order and 
Complaint here ore nullities. If either the Order 
or the Complaint were issued by someone other than 
the local Postmaster, our contention applies a_ 

fortiorari. 

\- 

2. The Complaint fails to allege or show the date of 
the alleged second mailing. Since a second mail¬ 
ing would violate the Prohibitory Order only if 
sent more than 30 days after the receipt of the 
Prohibitory Order, the Complaint fails to state 
a cause of action; there was no foundation for 
the issuance of the Complaint in the first place. 
Moreover, failure to advise of the alleged date 
of the alleged second mailing denies client's 
Sixth Amendment right to know the nature and cause 
of the accusation against it, and deprives it of 
liberty and property without due process in viola¬ 
tion of the Fifth Amendment. 


3. No copies of either mailings were annexed to the 
envelope except for the mailing envelope in the 
second mailing. 


4. The Prohibitory Order did not prohibit the mailing 
ter any named individual; Tt prohibited ma > 1 ina 
to liox 3t>47 Halliburton but the second mailing was 
to that same lx)x number to Lafayette. Therefore, 
the Order was clearly not violated. 


5 . 


The Postmaster at New Orleans does not have juris¬ 
diction over mailings to Halliburton or Lafayette. 


t 


?U' 

HERBERT MONTE LEVY / 
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Madison .venue 


NEW YORK. M. Y. 10017 


A/~ 




i\ 


n v.v r 


Postmaster 

Paul V. Burke 

New Orleans, La. 70113 
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POST OFFICE DEPAMHENT 

COMPLAINT 


In the Matter of Violation of 
Prohibitory Order No.___®H®4£. 
Issued Against 


N 


P.». hs >1 _ 

My, ■— Iwt IIU1 \ p. O. Docket No tMU HP-77 

and agents or assigns. 

On behalf of: 

r~ 1 ■ fiitfiirrTM_ 

Complaining Addressee 


On the It day of_Mp_ __ 19_A*_ you received Prohibitory Order 

No. A#104A_, copy of which is attached hereto, Issued against you and your agents or assigns 

under authority of Title 39, U S. Code, §4009, upon request of the above named addressee. 

Evidence has been produced that the above-capiioned Prohibitory Order has been violated by you 
[or your agents or assigns] as follows: 

1. By further mailings to the addressees listed in the order. See Exhibit attached hereto. 

2. You failed to Immediately delete from mailing lists owned or controlled by you or your agents 
or assigns the names of the addressees listed in the order. See Exhibit attached hereto 

3. You^o^jrour arjent^or assigns hove sold, lenl, excha nge d, or made other transactions involving 
mailing jists h^prina r^omes of addressees listed in the order. See Exhibit attached hereto 

4. Other^specify); 


[Strike inapplicable items]. 

Any response to this Complaint or request tor a hearing with respect thereto must be liled, in 

writing, in the Office of the Regional Counsel, Post Office Department__ _, 

(Address) 


with th» --*—rlgwil rut 

this Comploint. Attached haieto is 


ttr 

__ within fifteen (I'i) days after receipt of 

copy of the Deportment's Rules ol Practiie relative to answering 



Dated: _ July 14. lli» _ 




PtuI T. >uth m _ 

Postmaster 




70 113 

ZIP Code 


POD Ftmt 

May 1968 2 


<r 










4 


1 


f 



AD0KE£5ip 


dop* rnatthi ■* l1WGLjk.TT*0 gJjtfSTl 
tot 4k’t t<£A4<£u Oft|r , k £?a mMrfiga M 
mil oi if y*vi it* #n o*w t*w '|l olll J 
THU FJTVTinrt: K^p<y mttk (Mi “« 

Mtfcfcjpd riKvo it toytm coat u IlgyjHi rr“ 
*** eamrci to utgcmt jrfi) mm Ho i p mtll* 1 






















* / 
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1 

Lrsi 

-1C- h*> 

«T S - 


!» adbiusmi «wt, * tier 
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r ; POST OFFICE DEPARTMENT 

TfrW o PROHIBITORY ORDER 

la tha Matter of , * ’ 


Mailer 


anu ngteots or assigns 


PROHIBITORY ORDER 

NO.— ttlftML — 


WHEREAS, we were furnished a mailing piece containing advertising matter which you mailed or 
caused to be mailed to 


(Name of Addressee) 


(Address) 


S. WHEREAS, said addressee has determined your advertisement to be a pandering advertisement offer¬ 
ing for sale erotically arousing or sexually provocative matter, and 

WHEREAS, said addressee has requested the issuance of an order pursuant to the provisions of Title 
39, U.S. Code, §4009, a copy of which law is printed on the reverse side hereof, directing you and your 
•gents or assigns, to refrain from making any further mailings to him land^ln^ clnId renj^sjrfyt ^ 

with turn whohave not attamedtheir juieteenth j>irthday |. 

i . NOW, THEREFORE, pursuant to the cited statute, you, your agents and assigns, are hereby ordered 
(1) To rafrmn from any further mailings to the following parties at the indicated address, or intended 
for tue Indicated address by uny variation of uddiessoe designation, such ns, but noi limited to. occupant, 
householder, resident, boxholder, postal patron, rural route boxholder, and local, effective on the 30th 
calendar day after receipt of this order 



ADDRESS: 


IStreet) 


36A7 atlllburtoa 

SAKAI 

(7ii*&zlrr 


HUytt+Cy) - - — Tzipmh 

(2) To immediately delete the above-named parties from all mailing lists owned or controlled by you 
or your agents or assigns. 

(3) To immediately the sale, rental, exchange, or other transaction involving mailing 

lists bearing the names dj \ae MHikmentioned above , 

- Burt. 

[postmarkI 'A }™y*j .... taOrUau, U. 70113 « 


w. wto": A _ 


HovV M’s 


XII* Code 


POO form .. 

May 1968 




1005a 


CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 




USE THIS FORM 

recipient of the en- 
'' ^ (Print or type your name) 
ctoaedmailing from 8o*ks 

» '-tm ^ (Print name, 

Kflsf 11**3 

*tutfre$s, city, state, ZIP Code) 

*V 

consider this mailing to be a pandering 
advertisement which offers for sale eroti¬ 
cally arousing or sexually provocative mat¬ 
te* • 

Accordingly, under the provisions of Ti¬ 
tle 39, United States Code, $ 4009,1 request 
thirt the above-named mailer, and his [ its ] 
agents or assigns, be directed to refrain 
' from making any further mailings to me, 
l da wefi as to my below-listed minor child- 
reh residing with me who have not attained 
their nlneteenfb birthday ]. 

/i cy 

Your^Signature 'Date. ' nL . 

Cbm&tAt CrtA at- itjfH +P 

Street 

. ?°ro / 

Coy, . .State, ^~ZIP 

Code 


LIST CHILDREN AND BIRTHDATES: 

_ 

- 1 -—_ 





TRY IT! DON'T BUY IT! WITH OUR SPECIAL MONEY BACK GUARANTEL! 


Plant check appropriate boa! 

“] Plena ship book and ptaca my name on your mailing list. 

’ I am not ordering at the time but place my name on your mailing Hat 
_ Remove my name from your mailing kit. 

Print Name.Ape. 


City .State. 

I hereby reprevent that I am over the age of 21 years. 

si gnature . • 

n 

Nr. H. E. Featheraton 
5 Halilbarton 

Bo* 2(47 

| Lafayette, La. 70501 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
-x 


UNITED STATES OF AMERICA, 

Plaintiff, 


NOTICE OF CROSS 
MOTION. 


-against- 


PENT-R-BOOKS, INC., 


Docket No. 
72 C 598 


Defendant. 


x 


The defendant upon the annexed affidavits, cross- 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the calendar upon a further showing of a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 


issued in this case. 
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d 


To grant such other, further and different 

the Court :nay seem just and proper in the 

• • 


SIGNED: 



HERBERT MONTE LEV* 


I '/ 


Attorney for Defendant 
295 Madison Avenue 
New York, New York 10017 
689-2220 



I 


1009a 


AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION . 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


-against- 


ANSWERING AFFIDAVIT 
OF HERBERT MONTE 
LEVY, Esq. 

Docket f 72 C 598 


PENT-R-BOOKS, INC., 


Defendant, 


STATE OF NEW YORK) 

: ss. : 

COUNTY OF NEW YORK) 


HERBERT MONTE LEVY, being duly sv/orn, deposes and 


says that: 

I an and at all tines hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT-R-BOOKS, INC. This affidavit is submitted in 
opposition to the Government's motion for summary judgment, 
and in support of our cross-motion for summary judgment. 

I am personally and fully familiar with all the facts set 
forth herein. 

At the outset, I note that this case is thoroughly 
moot, and that there is no case or controversy presently 
pending before this Court; any order entered by this Court 
enforcing the prohibitory order (hereinafter sometimes PO) 
would be a useless order. As shown by the annexed affidavit 


v 
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of RICHARD S. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible — and more so — using every 
possible available computer technology, to insure that 
second mailings are not made to persons in regard to whom 
PO's have been issued. Indeed, I myself have asked the Justice 
Department representatives whom I met with on this case on 
September 25, 1973 in Washington D.C. — Messrs. Schiffcr 
and Cogbil — whether they had any suggestions as to how 
ny client night take any better precaution to insure against 
violations, and they were silent on this score. Nor has 
the /Assistant United States Attorney in charge of this case 
locally, Lloyd Baker, Esq., ever been able to suggest any 
additional precautions which ny client should take. 

Not only has my client taken every precaution to 
avoid the possibility of a second mailing, but ny client's 
position, as stated in the annexed affidavit of Mr. Schwartz, 
is that it has no intention whatsoever of violating any 
PO, that under its existing computer technology it cannot 
violate the PO even if it wanted to; accordingly, there 
is not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring computer error). Certainly, 
a computer error could not be the basis for any finding 
of a contempt, nor could a human error, perhaps by feeding 
an erroneous entry into the computer, ever be deemed a 
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contempt. Hence, since nothing can be accomplished by any 
order to be entered, and since there is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

The case, too, is clearly moot, and v/e cannot see how uhere 
is any case or controversy within the meaning of the United 
States Constitution, which would give this Court jurisdiction. 

Nonetheless, though v/e note this plea in bar 
because of lack of jurisdiction, because of lack of case 
or controversy, mootness, and no threat or intent by the 
defendant to act illegally, v/e now turn to other aspects 
of the matter. 

Irrespective of what we have set forth above, and 
what we set forth below, this case -- along with all the 
other related cases — must be dismissed for the failure 
of the Postmaster General to nake the inal finding and 
order that he is required to make before any jurisdiction 
can attach in this Court. Thus, Subsection D of Section 4009 
provides as follows: 

"If the Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requested, 
thereafter determines that the order given 
has been or is being violated, he is authorized to 
request the Attorney General to make application, 
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and the Attorney General is authorized to make 
application, to a District Court of the 
United States for an order directing 
compliance with such notice." 

Thus, the Postmaster General must determine that 

the order given — the prohibitory order — has been or 

is being violated. Yet neither the order in this case, 

nor in any of the companion cases, makes any such 

determination. In fact, no determination whatsoever was 

made by the Postmaster General. The order itself, a forn 

order, merely recites as follows': 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captioned Prohibitory 
Order, the Attorney General of the United States 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence was 

presented that defendant acted in violation of a prohibitory 

order, does not constitute a determination that defendant 

had violated or was violating the prohibitory order. 

Satisfactory evidence could be presented to show 

a violation, and there could be evidence presented contra 

as well. Thus, there was simply no determination required 

by statute, but merely a recital^that a prina faci e case had 
been made out.This is totally different from a determination 
having been made of a violation. 
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Moreover, even had a determination been made, the 

statute required such a determination to be made by the 

« 

Postmaster General. The determination here, such us it was, 
was made by a Postmaster 

We »..re aware of no delegation of authority to a Postman car to 
make such a determination, and for such a local official to 
make a request to the Attorney General of the United States. 

Yet that is apparently what happened here. Moreover, if there 
were any such purported delegation pursuant to either regulation 
or rules, we know of no authorization for such delegation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Law, 39 U.S.C. Section 4009, 
gives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") is indeed a 
pandering advertisement. Of course, many complaining 
addressees, whose libido is aroused by non-sexual materials 
or who are eager to shut off the nailed flow of advertisements, 
have certified that an advertisement is a pandering one, when 
to a more reasonable person it night appear that such an 
advertisement was not pandering, i.c ., neither erotically arousi 


nor sexually provocative. Thus, according to the Report of the 
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Comnission on Obscenity and pornography (Bantan Books Edition, 
1970) , at p. 133: 

"Prohibitory orders have been issued against 
nearly 400 separate business firm nanes 
nailing sexually oriented materials; orders 
ve’-o also issued against dozens of business 
fi ns advertising nonsexual products. 

Ilov/ever, according to information we have 

received, the Government has not sought even one Court 

order to enforce a postal prohibitory order against any 

of the dozens of business firms advertising nonsexual 

products. It has sought Court orders only when the first 

nailing was — in the judgment of the Post Office 

pandering, i.e. ,of a sexually provocative or erotically 

arousing type. Thus, for example, I have received 
information, and therefore allege, that while 
prohibitory orders have been obtained against mailings 
made by such organizations as the American Civil 
Liberties Union and the Practicing Lav; Institute 
neither of which mail any material which could con¬ 
ceivably be called sexually provocative or erotically 
arousing — the Post Office and its successor, the 
Postal Service, have completely failed to go into 
Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 

to show otherwise. 
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Thus, the Government has been selectively determining 
in which cases it should seek a Court order. Since nothing 
can happen to a mailer unless and until he violates a Court 

order, it is unite clear that Post Office censorship is 
now being used in the place and stead of the discretion of 
the complaining addressee. Thus, the First Amendment is 
violated, because as construed and applied, and in its 
operation and effect, the law vests the plaintiff and the 
Attorney General with the power to make discretionary 
evaluations of material, and to determine which advertisers 
to move against, on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
Amendment rights, and is further repugnant to the due 
urocess clause of the Fifth Amendment, and further deprives 
defendant of liberty and property without the due process of 
law required by the Fifth Amendment, as well as depriving 
defendant of the equal protection of the lav/s under ohe said 

Fifth Amendment. 

The administrative •omplaint issued by the Post 
Office did not state any cause of action, in that it failed 
to allege the date of the alleged second mailing, and in 
that it further failed to allege that such alleged mailing 
was made more than 30 days after the defendant's alleged 
receipt of the alleged PO. 


i 
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As construed and applied, ana in their force and 
effect, 39 U. S. C. Section 4009 and the Rules and 
Regulations promulgated thereto and thereunder, are repugnant. 

i 

to the due process of law clause of the Fifth Amendment and to 
the Sixth Amendment, and deprive defendant of lihertv and 
property without said due process, and of its right under 
the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded him 
according to the decision of the Supreme Court of the United 
States in Rowan v. United State s Post Office Department , 
j 97 u.S. 728 (1970), for the following reasons: 

In every Post Office hearing, the hearing officer— 
an employee of the Post Office which is bringing the 
complaint—has been the prosecutor, the judge, the jury, 
and, to the extent to which he has introduced in evidence 
varying papers, a witness. Wherever the Post Office has purportedly 

9 

determined that defendant or someone acting in its behalf has 
violated a PO, such determination has been made without the 
testimony of any person whatsoever identifying any materials 
or the dates of their being received or sent, thus without 
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any legal evidence whatsoever. Despite repeated demand made 
‘:here£or by the defendant here, no complaining addressee 
has ever been produced at an administrative hearing, nor 
has any such person's testimony been permitted to be taken 
by deposition after due and proper requests therefor, the 
Post Office disregarding its own rules and regulations in 
regard thereto, and consistently failing to give any 
information whatsoever on how its own rules and regulations 
are being implemented. It is our understanding that the 
Post Office has never even inquired as to the willingness 
of the complaining addressee to appear and give testimony 
at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn 
statement by the complaining addressee,as to the date of 


receipt of the second mailing, has been accepted as 

uncontrovertable Gospel truth by the Post Office, with 

no opportunity being given to the defendant to show error 

or hostility on the part of the complaining witness. 

Insofar as the plaintiff may rely upon the 

presumption of 39 U. S. C. Section 4009(f), such 

presumption is arbitrary, capricious, unwarranted and 

unreasonable, especially in view of the notoriously poor 

mail service of the last several years. 
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The defendant has been denied its right to a 
hearing before the Post Office, and, unbelievable as it 
r.av sound, the Post Office has in effect taken a default 
against ny client by reason of its ovm inefficiency, bv 
reason of its own inability to properly transport the 
* ■ »i 1 to itself. The Pandering Lav/ requires that a demand 
fi.'i" a hearing be filed with the Postmaster General v/ithin 


j.g days after the PO has been received by the mailer. The 
Post Office immediately began violating this provision 
of the law, by requiring the demand for a hearing to be 
addressed not to Postmaster General, but to the local 
Postmaster, or to someone at a local Post Office; this is 
clear from an examination of the text of the complaint 
issued by the Post Office. Thus, it was improper for the 
'’o5Jb Office to take a default in any situation, since it 
required a filing with the wrong official. 

Nonetheless, at the tine that the administrative 
co:iplaint was issued in this case, I had i.ollov/ed the 


following procedure: 

The latest stamp on the back of the envelope containing 
the administrative complaint, I reasoned, v/as the earliest 
date upon which the PO v/as delivered to client; certainly, 
.it was a reasonable date to measure from, since obviously 
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the Post Office could not have put a stamp on the back 
of the envelope after it had parted with its custody. 
Accordingly, when received from client, it was my practice- 
to make a notation as to the deadline date for mailing 
in the demand for hearing, based on the latest Post Office 
stamp. Where a stamp showing date was put on by my 
client, I measured from this date of receipt. I calculated 
this date as being 14 days from the latest date stamped 
on the back of the envelope, except where the 15th day 
would fall on a Monday, and I would note my deadline as 
being the Friday proceeding that Monday. Appropriate 
adjustments wore made if a holiday iakLervened. I would 
then make it my business to mail out ny demand for a 
hearing on or prior to that deadline date. 


This was my practice for many many months. The 


Pandering Law’s effective date was April 14, 1960. I had 


no problems whatsoever with ny practice until sometime 
in 1969 when I noticed that, although I was following 
my prior plan of action, I was suddenly the recipient of 
defaults all over the place. 


Upon inquiring ns to why these defaults were 
being taken, I was orally advised by Post Officials (just 
who advised no, I do not now remember) that the Post Office 
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had adopted a new construction of the statute, that they 
had now decided that they were going to take the words of 
the statute literally, and if the dertand for hearing was 
not actually "filed" by arrival at the particular 
Postmaster's office on or before the 15th day, this would 
be considered a default. I protc ^ed that even Internal 
Revenue Service, when it requires that you file a certain 
Lax return by a certain date, considers you to be on tine 
if your nailing envelope is postnarked on the day set 
for filing, and that the Post Office was now claiming 
that it could put ne in default by being slow and 
Inefficient in the delivery of nail to itself, fly 
protests were to no avail. Annexed hereto arc copies 
of ny correspondence in this regard, which were sent. 

I night also perhaps add that I was extremely 
careful to always have ny demand for hearing sent out 
on the date that the denand for hearing bore; that denand 
for a hearing was sent out, though it is not reflected 
in the "certified" file submitted by the Government, on 
the day indicated on the denand for hearing, (copy annexed) 
and there was thus absolutely no reason whatsoever why, 
in equity or logic, the Post Office took a default 
solely because of its own inefficiency! ixvsj^elivering 
mail to itself. 


( 1 
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In this connection, I note also t it in this 
very case, I took an appeal fron the decision denying 
a hearing as evidenced by the correspondence annexed 
hereto. So far as my records no;; show, th .t appeal’was 
never acted upon. Thus, this proceeding is being brought 
to enforce a PO v;hile an appeal is still pending in 
the Post Office Department. 

The above also denonstriites that the file 
submitted by the Government herein is woefully incomplete. 

The Government purports to proceed upon what it 
terms, in its notice of motion, an annexed certified 
copy of the record of the proceeding in the Post Office 
Department. However, the certification which is annexed 
is totally defective, in several respects, as is set 
forth in detail in our memorandum of lav; to be submitted 
herewith. Thus, no evidence has been presented to the 
Court upon which it could base an order; the Government's 
motion must be denied, and sui-.ur. .ry judgment; awarded to 
defendant. 

Further, we note that the certification is 
remarkably lacking in stating which officer has legal 
custody of the record. # All "certifications" seen to be 
made by an official in Washington, D.C. Yet this 
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4t> 


official is not the one who has either actual or legal 
custody of the record. On the contrary. Files relating 
to the issuance of these prohibitory orders (325,000 issued 
between 4/14/60 and 12/31/69) are maintained in 64 postal 
service centers across the country unci contain he 
complaints, the offending material, and the resultant 
prohibitory order." Vol. Ill, Technical Report of the 
Co:mission on Obscenity and Pornography, p. 161. 


Even were a certification here to be proper 
and legally correct, it would nonetheless not afford 
n basis upon which any factual findings could be made 
and an injunction issued, for the certification Merely 
certifies "that the annexed documents constitute true 
copies of original records which are in the official 

custody of the Post Office Department, to wit,” then 

* 

reciting the Tost Office Docket number of the case and 
the name of Lhe conplaining addressee. Thus, the only 
papers which are certified by the Government are, at 
most, the papers which would contain the docket number, 
and yet, such papers standing alone cannot possibly 
spell out any violation of a prohibitory order. For until 
the issuance of the' administrative complaint by the 
Post Office, no papers bear a docket number, nor has 
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the docket number of the case been put on any papers 
ante-dating the administrative complaint. Therefore, 
there is no certification of the record insofar as 
the issuance of the underlying prohibitory order, or 
the date of its receipt by the defendant. Since the 

date of receipt is crucial in determining whether 

the prohibitory order has been violated, its effective 

date being 30 days after its receipt, there is, in the 

absence of any certification of the prohibitory order 

and the return receipt therefor, a complete lack of 

any proof of the date of the receipt of the prohibitory 

order. Thus, the entire case must fall as being without 

a foundation. Moreover, the paper supposedly containing 

some proof of the date of receipt of the second mailing 

does not contain the docket number of the case; thus, 

it has not been certified. Similarly, the return receipt 

showing the alleged date of receipt of the administrative 

complaint does not bear the docket number of the case. 

Thus, there is simply no proof whatsoever as to the 

receipt of the administrative complaint.. There is 

nothing to show, accordingly, that the defendant was 

accorded its procedural rights under the statute. 

The Pandering Lav;, as it existed at the 

tine of the alleged violation complained of here. 
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did not require nerely that a prohibitory order be 
issued as an order of the Post Office, or its present 
successor the Postal Service, but required that the 
prohibitory order be issued by the Postnaster General. 

In the case at bar, the prohibitory order was not 

issued by the Postnaster General. 

In the case at bar, the prohibitory order 

vms not issued by the Postnaster General, nor even by 
a local postnaster, nor even by an identifiable individual. 
On the contrary, it was signed by sone anonymous 
individual, signing by initials only, or, if a nane 
was given, where his status was completely undisclosed, 
even to this tine. We know of no statutory or other 
authority pursuant to which a delegation was made to 
any such anonymous or virtually anonymous person; if 
there exists any such delegation, by regulation or 
toherwise, we are completely unaware of any statutory 
authority for such delegation. Therefore, the original 
prohibitory was a complete nullity, and the entire 
proceeding must fall as being without a foundation, 
the Government's motion for summary judgment should 
be denied, and nummary judgment should be granted to 


the defendemt. 
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The prohibitory order completely failed to 
identify any person or persons to whom a second nailing 
should not be made. It was thus nothing but a completely 
nullity, since it did not prohibit a nailing to any 
specified person. It was totally unauthorised by 
-no Pandering Law, and therefore, the Government's 
motion for summary judgment should be denied, the 
complaint dismissed, and plaintiff's cross-motion for 
an order requiring the striking of the prohibitory 
order should be granted. 

The prohibitory order prohibited a nailing to a 

% 

street address of 404 Cambridge Circle, or Box 3467 Halliburton. 
However, the second alleged mailing was to a totally different 
street address, to wit, Box 3647 

Thus, there was clearly no violation of the prohibitory order. 

We turn next to the problem of whether, 
oven assuming that the record is properly certified 
and that the no called evidence of date of receipt 
of the second mailing was admissible, — both assumptions 
being purely for purposes of argument, -- a violation 
of the prohibitory order has been made out. We note, at 

the outset of this facet of the araument. that there 
is completely lacking any proof whatsoever of the date 
of the second mailing, that such date was never alleged. 
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and that therefore the defendant was never accorded due 
process of lav; under the Fifth Anendnent and the 
right to know the nature and cause of the accusation 
against it under the Sixth Amendment. Just as significant, 
however, is the fact that the second mailing bears no 
postmark whatsoever. Thus, the Governmeryt is forced 
to rely upon the statutory presumption found in 
Section 4009 (f), that a mailing received more than 30 
days after the effective date of prohibitory order is 
presumed to have been sent in violation of the order. 

Hut, as v/e show in our brief, the effective date of 
the order is 3 0 days after it has been received, so 
i-'u-it there is ::o presumption of a violation unless the 
second alleged mailing was allegedly received 60 days or 
more after the date of receipt of the prohibitory order. 

In the case at bar, it is quite clear that the 
presumption does not Operate, since, according the Government 
the benefit of every doubt and assuming for purposes of this 
argument solely that the evidence is admissible, the most 
that the Government alleged file shows is that the pro¬ 
hibitory order was received by defendant on May 19, 1969 
and that the second alleged mailing was received by the 
addressee on July 10, 1969-- being a difference of less 
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than 60 days between such two dates. Thus, the presumption 
cannot operate, and in the absence of any proof whatsoever 
other than that to be gained by the use of the presumption, 
it is quite clear that the Government has not made out a 
violation of the prohibitory order, and that summary judgment 
should be granted to the defendant, dismissing the complaint. 

We cone next to the question of admissibility 
of the evidence of the alleged date of receipt of the 
second alleged mailing. In view of the improper certification 
of the record, wo do not see how such proof can be 
admissible in any event; it is completely unsworn to, 
and it is th_ rcinJ.est kind of hearsay. The Government, 
in its brief, has not attempted to sustain the admissibility 
of this evidence. We expect, however, that the Government 
will urge that, assuming proper certification, it is 
admissible under the Federal Business Records Act 
(28 U. S. C. Section 1732 (a)) as a record kept in 
the ordinary course of business, it being the ordinary 

a 

course of business to keep such records. However, 
as we show in our brief, since the business involved 
is that of the Post Office, and the entries as to 
alleged dates of receipt were made by third persons, 
not by the Tost Office, such rule does not apply. 

i - 

Moreover, even if such a rule did apply, in a normal 

case, it would not be applicable here, for this reason: 
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The normal reason for permitting evidence 
of business records to be admitted is that such records 
•.re inherently reliable. Ilut in a prohibitory 
o dor -pandering case, v/e submit, such evidence is 
inherently unreliable. For several reasons, as follows: 

a) The type of person who goes to the tine and 
trouble of going to the Post Office to obtain a prohibitory 
order rather than merely tear up the material which offends 
him, especially when — an here — he has been given 
notice of the contents of the envelope (see the right 
hand bottom of the mailing envelope), is obviously the 
type of person who is sorely offended by sexually oriented 
material, the type of person, indeed, who very well 
night, usually does, wish to see as much trouble 
caused to the nailer of such material as possible, 
even when, as here, the material'involved has been 
held to be not obscene. This is graphically 
illustrated, despite all the hypocrisy of the 
Pandering Lav;, in the statement of one addressee, in 
the case purportedly pending in this Court of United 
St ates v. Pent -R Boohs ,72 C 606, where the addressee 
noted as follows on the notice (request) for prohibitory 
order: 
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"I request More than this (see below) . This 
torn evades the real issue. I have no minor 
children in my hone, but YOU know this 
literature is reaching homes that have minor 
children. I AM HOT CONTENT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING 
MY HOME; I EXPECT THE POST OFFICE AND JUSTICE 
DEPTS. TO FLUSH OUT THE SOURCE OF THIS OBSCENE 
MAIL, GET HIM OR THEM III PRISON, AND STOP ANY 
OF THIS STUFF FROM BEING MAILED OUT AT ALL. 11 

Similarly, in another purportedly pending 

case, in the memorandum from the Post Office Dept, dated 

June 3, 1969, the Postmaster recites that the complaining 

addressee, Mr. Griffis, 

"...is very concerned about this type of 
literature in the nails and offers his 
assistance and cooperation in trying to rid 
the mails of it." 

And this is very obviously the attitude of the Post Office. 

b) There may be community pressure, pressure 
by Post Office officials, or even by the local Postmaster 
or postman to attempt to make out a violation of a prohibitory 
order in order to cause more trouble for the mailer, in 
this emotionally-charged situation. The defendant is 
precluded from obtaining an examination of the complaining 
addressee in order to determine this, and there is simply 
no way in which the defendant can ever obtain such 
information. But this lias happened. Graphic and dramatic 
proof of this -- of a direct Post Office attempt to influence 
an addressee to set forth a false' date of receipt of mail so 
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as to be able to find a violation of a prohibitory order, 

--- was accidentally uncovered during a hearing in another 
case involving this very defendant. 

Thus, in the Post Office case entitled "In the 
Matter of: Violation of Prohibitory Order No. 633, issued 
against Pent-R Boohs, Inc., Respondent, on bphalf of 
Thelna M. Moser, Complaining Addressee, by Postmaster, Phoenix,. 
Arizona," Post Office Docket # R14-Pa64-633, Gary Langer, 

L'sq., then of ray office, at the Post Office hearing, asked to 
look at the original folder. Upon it being examined, fir. 

Langer noted that in the file, there was a card, obviously 
prepared by the Post Office, the bottom of which puroorted 
to show the date of receipt reading: 

"On August 27, 1969, I, Thelma Moser, received 

from the Pent R Bool: ( sic ) a second letter", 

apparently signed by Thelna Moser. But immediately preceding 
this legend, also obviously prepared by the Post Office -- 
which had failed, however, to cut it off — appeared the 
following: 


"In order to make a case against this firm we 
must, have signed statement os to date of 
delivery of the second letter. The date given 
is an estimated date, but will give us the 
correct waiting period to carry on this complaint. 
An envelope is supplied for your convenience 
and no postage is necessary." 

A Xerox copy of the card is being filed with this 
Court in United States v. Pent-R Books, Inc., 69 C 1362. 
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That this cane from the Post Office is quite clear — 
no one else would or could have given this "information" 
and supplied a postage-free envelope. The Post Office's 
clear motive was "to make a case against this firm 
(defendant)", and the date given was an estimated date, 
obviously "estimated" by the Post Office in order to give 
them "the correct waiting period to carry on this complaint." 
Thus, the alleged date of receipt of the second mailing in 
that case was a totally fictitious date that the Post Office 
itself "estimated" in order to show a violation. (IIow could 
the Post Office make an estimation of that which was not 
within its own knowledge?) It will be ntfted that the alleged 
da to of receipt, August 27, 1969, was completely typed 
in on the same typewriter which had written the instructions, 
and was obviously not done by Thelma Moser. Filed in 69 C 1362 
will be a photocopy of the transcript of the stenographic 
minute? of the Post Office hearing on this matter. 

In the complete absence of any opportunity to cross 
examine Thelma Moser, or the Postal Officials involved — 
an opportunity constantly requested hv us, but always denied in 
each and every case, — the defendant is simply at the mercy 
of the Post Office, when the Post Office thus unilaterally 
decrees the alleged date of receipt of the second mailing, to 
get a correct waiting period co carry on its complaint. The 
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Post Office obviously picks a date convenient to show, i,n 
their legal judgment, a violation. How widespread this 
practice has been by the Post Office, it is impossible to 
doternine. (We should also note that the Post Office has 
consistently taken the position that receipt of a second 
mailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
position is incorrect, it explains why the Post Office does 
not always suggest a date of receipt of the second nailing 
nore than 60 days later.) 

Of course, this shows that when the Government 
seeks equity here, it does not cone into Court with clean 
hands. Its hands are despicably defiled by its covert 
attempt to franc the defendant in the Moser case, an attempt 
disclosed only through its carelessness in not cutting off 
the top of the card in this instance. While this is not 
one of the cases presently pending in which summary judgment 
is sought, the simple fact is that there is no investigatory 
tool whatsoever by which we can ascertain how widespread 

Tv 

this practice is and was. Denied the right to confront and 
examine a complfiir.ing addressee, which wo contend is a 
denial of liberty and property under the due process clause 
of the Fifth Amendment and the denial of the right to cross 

« 

I 
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examine and confront defendant's accusers under the Sixth 
Amendment, but with the proof of at least one attempted 
frane-up, we submit that the Government must either submit 
all of its complaining addressees and Postal Officials to 
confrontation and cross examination, or that equitable relief 
should be denied by the Court. 

In ny affidavit, I note that the Post Office 
hearing examiner sits as the witness, judge, and jury. 

An examination of the transcript of the minutes in the 
floser case shows the vice of such multiple roles being 
combined in one person. The hearing officer was David 
S. Kelson, Esq., an attorney for whom I have the greatest 
respect and admiration. Yet even Mr. Kelson, when faced 
with indubitable proof of the Post Office framing a 
defendant, rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe denial 
of due process to permit the same person to be witness 
judge and jury, especially when he is employed, as here, 
by the same Department which makes the accusation of 
violation. 

Thus, whatever exception there night be based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of 
highest Government officials, and with at least one 
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■ i , * v« - 

Postmaster having been found out to attempt tofobtain 

- ^ -. *• f 

false statements as to date of receipts of second mailings, 
it v;ould simply ludicrous to hold that there was any inherent 
reliability in the alleged statement by an addressee of the 
date of receipt of the second nailing. 

The writings purporting to indicate receipt 
by the signatory contain v/hat are apparently two 
different handwritings, one handwriting showing the 
alleged date of receipt, and one showing the signature 
underneath. Since these are in apparently two 
different handwritings, it is impossible to tell whether 
or not the date of receipt was perhaps .inserted 
by the Post Office, rather than by the addressee 
himself. It nay be that a trial would disclose this, 
with an opportunity to examine the complaining 
addressee, and hence sunnary judgment should be 

denied to the Government. 

The proof of date of receipt of the second 

alleged nailing nerely purports to show the date upon 
which it was received — but in no way, shape or 
form does it set forth by whom it was received on 
such date. It could mean received by the Post Office, 
it could mean received by anyone, and there is simply 
no signature to even vouch for such a date of receipt — 
even by the Post Office. 
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There is nothing- whatsoever to tie in the return 
receipt for the alleged complaint with the particular conolaint 
Since, by June 30, 1970, according to Vol. Ill of the 
Technical Report of The Commission on Obscenity and Pornography 
p- 160 the Post Office had issued more than 3,000 complaints, 
it was extremely easy for the Post Office to have erred 
administratively, and to have made the error of attaching 
the wrong return receipt to the complaint. Of course, as 
■Mr• Schwartz admits, he may have made a mistake as well -- 
we all .ake mistakes. But there is simply not one scintilla 
of evidence to show that this particular complaint was ever 
served upon the defendant. In a department which handled, as 
well as the complaints referred to some 200,000 orders against 
defendant and an estimated 750 complaints against it, 
it would be simply ludicrous to expect 
that mistakes have not crept in. But, in any event, 

in the complete absence of any evidence by affidavit 
or even by any notation giving the faintest connection 
between the return receipt and the administrative 
complaint, there is simply nothing whatsoever here to 
show that the complaint was ever served, or when 
it was served. 

Additionally, I note that there is no 
signature whatsoever of the defendant's agent. 
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While the law as quoted in the Government 
brief now permits a complaint to be issued by the 
Postal Service, it is nonetheless true that the 
statute as it existed at the tine of the issuance of 
the complaint in the case at bar required that the 
complaint be issued by the Postmaster General. So, too, 
with the order determining the violation. But in the case 
at bar, the Postmaster General did not issue the 
administrative order finding the violation, or any 

administrative order. ... 

On the contrary, the complaint was not even 
issued by a local Postmaster, but by someone, signing 
only anonymously by his initials, purporting to act 
on behalf of the Postmaster, or someone else. 

There has been neither showing nor claim that 
there was any statutory authority — palpably lacking — 
for the delegation by the Postmaster General to such 
person, an authority which would seem to be singularly 
lacking, in \riew of the fact that recommendation has been 
made to the Attorney General to seel: a Court order upon 
the say-so not of the Postmaster General, a Cabinet officer, 
but on the say-so of a minor functionary. If there be such 
a delegation of authority, we are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 
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Finally, we note that the prohibitory order and 
the complaint issued out of the Post Office not at Lafayette, 
k a * , the address to which the first nailing v;as made, 

but out of New Orleans, La. 

We submit that the Postmaster at the latter city 

has no jurisdiction over mailings to the former city. 

This affidavit has been particularly directed 

towards the particular facts in this case. We also submit 

herewith an affidavit by Richard S. Schwartz, which v/ill 

be filed in every one of the presently pending Pent-R cases, 

which attacks the proposed relief requested by the Government 

on numerous other grounds, common to all of the cases 

pending in this Court, against this defendant. 

For the reasons stared in tins affidavit, 

as well as for the reasons set forth in Mr. Schwartz' 

more generic aCficlavit, we submit that the Government s 

motion for summary judgment should be in all respects 

denied, and that our cross notion for summary judgment 

should be in all respects granted. 

Sworn to before me this 

6 ’^' day of Ilovember, 1973 

IlERBE RT MONTE LEVY 

gilsom safdeye 

Notory Public, Stati* of Now York 

No 3475478 

Qualified in K r,g» County 'it" 

•atnmimon Expires M_rch 30, 19./"* 
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DEMAND FOR HEARING, ETC. 


TO: Pos;tmas to r 

Paul V. Burke 

New Orleans, La. 70113 


FROM: Herbert Monte Levy, Esq. 

295 Madison Avenue 
New York, New York 1001' 


RE: PENT-R BOOKS, INC. DATED: August 1, 1969 

ads. P.O. (Featherston) 

P.O. Docket No. RN11-NO-27 


Client has received the Complaint in the above matter, dated 
July 14, 1969 . We hereby demand a hearing, and 

further request pursuant to Rule 956.10, that this matter be 
consolidated with the many other Complaints involving client 
pending across the country, involving the some or similar 
mailings, and removed to New York for hearing. Our demand 
for change of place of the hearing is made pursuant to 
Rule 956.6, not only to satisfy jurisdictional requirements, 
but to avoid questions of unconstitutionality. Moreover, it 
is our understanding that your practice is to present no 
witnesses whatsoever at the hearing though we will have numerous 
witnesses including varying personnel of client, to testify as 
to precautions taken and precautions possible to prevent 
violations of the Prohibitory Order, and whether, if there was 
a violation, the violation was intentional, inadvertent or 
preventable. We further intend to have one or more witnesses 
from this area to testify as to the arbitrary and unreasonable 
nature of the underlying statute, and hence its unconstitutional 
both on its face and as applied to this case, based upon their 
expertise in the rail order business. For a further explanation 
of our claims in this matter, we enclose herewith a copy of 
an Answer filed in a pending case (prepared by undersigned) 
entitled United States v. Book Bargains . [if such a copy is 
not enclosed herein, we note that a copy thereof was previously 

furnished to you in PENT—R BOOKS, INC. _ads. 

P.O. ( HAGEN _), P.O. Dockot No. RNll-N-O-28 

We hereby incorporate by reference all points made in the said 
Answer and make the same defenses and objections as are made 
therein. 
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We demand that the complaining addressee .appear to testify 
and be cross-examined, or, in the .lternative, that the 
Complaint be dismissed. Kindly advise us if the complaining 
addressee will appear, simultaneously with or before we receive 
the Notice of Hearing, so that we may determine within five 
days of the receipt thereof whether to take testimony of 
the complaining addressee by deposition. Denial of the right 
to confront and cross-examine would be in violation of client’s 
Sixth Amendment rights. 

In order to assist our determination as to whether to take 
deposition, kindly advise as to who the "Deposition Officer" 
will be under Rule 956.8, his fees, and the authority for 
Post Office contention as to payment of fees and expenses tq 
witnesses, and the amount thereof, since we have been unablq 
to find any law requiring such payment. We further request 
and demand that the deposition be taken in New York City. 

We further demand to be advised whether the addressee was or 
is a Post Office Inspector, working for the Post Office, 
affiliated with it, or influenced by it. 

In order to assist in the coordination of the numerous cases 
pending across the country re client involving the same or 
similar mailings, we are sending copies of this letter to 
the Assistant General Counsel of the Mailability Division o^ 
the United States Post Office in Washington, os well as to 
the Postmaster General. 

We hereby demand dismissal of the Complaint for the follow¬ 
ing reason^ : 

i 

1. The underlying legislation authorizes Prohibitory 
Orders and Complaints to be issued by the Post¬ 
master General. The order and complaint here 
were not issued by the Postmaster General. There 
has been no delegation of authority by the Post¬ 
master General, and any such delegation would be 
in contradiction of the statute. We accordingly 
take the position that the Prohibitory Order and 
Complaint here are nullities. If either the Order 
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or the Complaint were issued by someone other than 
the local Postmaster, our contention applies a, 
fortiorari. 


2. The Complaint fails to allege or show the date of 
the alleged second mailing. Since a second mail¬ 
ing would violate the Prohibitory Order only if 
sent more than 30 days after the receipt of the 
Prohibitory Order, the Complaint fails to state 

a cause of action; there was no' foundation for 
the issuance of the Complaint in the first place. 
Moreover, failure to advise of tho alleged date 
of the alleged second mailing denies client's 
Sixth Amendment right to know the nature and cause 
of the accusation against it, and deprives it of 
liberty and property without due process in viola¬ 
tion of the Fifth Amendment. 

3. No copies of either mailings were annexed to the 
envelope except for the mailing envelope in the 
second mailing. 

4. The Prohibitory Order did not prohibit the mailing 
to any named individual. It prohibited mailing 

to Box 3647 Halliburton but the second mailing was 
to that same box number to Lafayette. Therefore, 
the Order was clearly not violated. 

5. The Postmaster at New Orleans does not have juris¬ 
diction over mailings to Halliburton or Lafayette. 




HERBERT MONTE LEVY 
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) 


August 12, 1969 


William Lawrence, Esq, 

Assistant General Counsel 
Mailabllity Division 
Post Office Department 
Washington, D.C. 

Dear Mr. Lawrence* 

Rei Pent-R Books, Inc. ads. P.O. (Mark) 

P.O. Docket No. 1157 

Pent-R Books, Inc. ads. P.O 
P O. Docket No. RN-11 NO-27 

Please refer to my letter of August 11th to you. Today I have 
received two more hearing denials, both in connection with the 
above cases. They are particularly aggravating, inasmuch as 
in the Mark matter, the complaint was received by client on 
July 14th and the demand for hearing mailed on July 25th — 
only 11 days later —, while in Feather 3 ton the comprint was 
received on July 18th, and the demand for hearing sent on 
August 1st. ' ‘ ~ ♦ 

I request, and I am aura you will grant, leave to have my argu¬ 
ments of yesterday's letter incorporated by reference herein, 
treated as a brief, and this letter treated aa a notice of 
appeal. 

I am also sending a copy of this letter to the Attorney General. 

Sincerely, 


x 


^(Featherston) 


Herbert Monte Levy 


HML raol 

cc* Hon. John Mitchell 
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MOTION . 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
- x 


UNITED STATES OF AMERICA, 


Plaintiff, 


ANSWERING AFFIDAVIT 
OF RICHAR D S. SCHWARTZ . 


-against- 

PENT-R-BOOKS, INC. 


Defendant. 


x 


Docket # 
72 C 598 


STATE OF NEW YORK) 

: ss. : 

COUNTY OF KINGS ) 


RICHARD S. SCHWARTZ, being duly sworn, deposes and 

says that: 

I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government's motion for summary judgment herein, and in 
support of defendant's cross-motion for summary judgment. 

I am fully and perstvnally familiar with all the facts set 


forth herein. 
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EXTRAORDINARY precautions taken by defendant 
TO AVOID OFFENDING RECIPIENTS OF ITS MAIL. 

Upon the outside of all mailing envelopes sent by 

defendant, or upon the outside of an inner sealed envelope, 

there had always appeared a notice advising the recipient 

of the nature and content of the advertisement contained 

therein.* If the recipient did not want this material, 
he merely marked the envelope "Refused", as invited to by 

defendant, initialed it, and returned it to the postman or 
dropped it into a mail box which he was sure to pass sometime 
during the day, all at defendant's expense, after which defend¬ 
ant removed the addressee's name from its mailing 1 list. 

Defendant had thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 
consuming necessities inherent in the addressee obtaining 

the Prohibitory Order and following through for a complaint. 

* practice ceased in 1970, when the Coldwater Amendment 

to the Postal Reorganization Act of 1970 required the legend 
Sexually Oriented Ad" to appear on the envelope or on an inner 
sealed envelope. Defendant then followed that law. See Pent-R 
ifoohSa. fnc. v. U nite States Postal Service , 328 F. Supp ?97 
(E.D. N.Y. 1971). K 
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We emphasize that defendant had always done tKs -- starting 
long before the effective date of the Pandering Law. 

Defendant has thus always been extremely careful of 
the sensibilities of persons who might otherwise be offended. 
Incidentally, lest the Court think that the more than 200,000 
prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
percentage of prohibitory orders received by it from all its 
mailings is some Z%\. And though some 200,000 people 
purportedly objected to our ads, more than 450,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for"The Photographic 
Manual of Sexual Intercourse", have been ruled non-obneere 
and constitutionally protected by Judge Masterson of the 
LI. S. District Court for the Eastern District of Pennsylvania, 
United States v. Stewart , unreported, Crim. No. 69-102, 

Order dated October 13, 1971. Under these circumstances, 
we note that if 39 U.S.C. §4009 or its successor be applied 
to the defendant, who is shown here to be engaged solely in 
publishing, selling and distributing materials protected 
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by the First Amendment, with a warning notice described 
above, such application is unreasonable, arbitrary and 
capricious, repugnant to the due process of law clause of 
the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avoid a conflict with 39 U.S.C. 
54009 -- as we shall show below. For the price of compliance 
with §4009, as we note below, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their -- and defoliant's 
-- First Amendment rights -- a possibility never considered by 
the Supreme Court of the United States in Rowan , a case which 
was instituted in the early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 

United States to have any but the sketchiest information on 

» 

how the law worked out in practice. 


| 
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SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN- 
CLUlfaNC DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS I ADVERTISEMENTS OF THE RIGHT TO DO SO, AND 
SINtE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER. 


The so-called Pandering Law went into effect on 
A[ ril 14, 1968. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard -in order nat to be in conflict with tl^e law. 

We thus claim that the law, so construed and applied, irr 
its operation and effect, does violate the First Amendment. 

At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the' last three years, 
because of the computerization that the defendant has used, 
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we submit that not only does defendant have no intent of 
violating the prohibitory order here, but it could not do 
so even if it wished. It is our contention that in the complete 
absence of any willfulness in the second alleged mailing, 
plus the fact that there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some detail at length below, 
there is no doubt of defendant's good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in 1969, 
in which year Pent-R made about 10,000,000 mailings. But long 
prior to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistaace, through arrangements made with a computer 
house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it used the services of the 
equivalent of 25 people working full time for 6 months -- 





1048a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 

which it computes as the equivalent of one person working 
3000 days, or 24,000 man hours ---in order to set up arri 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
still carefully programmed, to guard against second mailiings 
to such an extent that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which took place, we corrected them at once, and took vigorous 
steps to prevent recurrence of these mistakes or further mistakes 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
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although we received something more t.han 200,000 prohibitory 
orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
be fair to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
now the Government charges that only some one quarter of one 
percent (0.0257.) of the prohibitory orders issued to Pent-R 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would lie made to such complaining 
addressees. We have fed these names and addresses into the com¬ 
puter for a third time upon receipt of a Complaint filed in this 

Court. ^ 

Even if an injunction were issued in this case, it 

would and could have no effect by way of insuring better com¬ 
pliance in the future. With all the efforts we have made, 
it would be unjust t:o us to do so, in view of our good 
faith, and not in the public interest. 

Actually, our success ratio is even better than 
the figure of 1/4 of J7. violations -- or 99 3/47. compliance. 
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Thus, we note the following: All mailings for defendant were 
handled by another corporation, RAS Enterprises, Inc., of which 
Mr. Stewart is again the President and I am again the Secretary, 
is here. The mailings made by RAS Enterprises, Inc. are almost 
all of a nature that some would undoubtedly find erotically 
arousing or sexually provocative, so that the mailings of 
virtually every other corporation which had been processed 
by RAS have res ’lted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 
issued in the first half of 1972, none in the second half of 
1972, nor in the first 6 months of 1973. Since then, there 
have only been three administrative complaints, all issued 
against an affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard to one of the 
complaints, so we are at a loss to know whether or not it 
was justified; in the two cases where some materials were 
annexed to the complaint, it is perfectly clear that the 
prohibitory ordpr was not violated. Thus, though there 
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are approximately some 248,500 prohibitory orders issued 
and outstanding against all such corporations, there have 
been only some 10 administrative complaints of violation 
between January 1, 1972 and date — an alleged violation 
rate of less than 0.004%*. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 1%, so that 
it is plain that, by falling below this rate of error, defend¬ 
ed (and its computer house) have done a superlative job. 

There is simply nothing else that we can do, of which we are 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. I now 
detail the course of our computer campaign. 

Of course, before the Pandering Law became effective 

I * 

in 1968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following way. 

After a prohibitory order was obtained in the Post 

Office, it was opened by defendant, and dated with the date 

* This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July 1, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 is 
cut from 0.0047. to 0.0037,. 
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of receipt (subject, of course, to error -- a lot of them 
in the beginning, where we failed to put on the date of receipt). 
A photocopy of each prohibitory order was made, which was sent 
l o the computer house, or "Listing House", while defendant 
retained the original for its files. At the computer house, 
the names arid addresses of persons to whom mailings should not 
be made, as they appeared in the ordering part of the prohibitory’ 
orders, were typed. These were then read by a device known 
as an optical scanner, whose function it is to translate the 
written material into electrical impulses which arc put, and 
then stored upon, a magnetic tape, in a symbolic form. The 
Pent-R mailing list was put up on a tape itself. When a 
name appearing on a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 
would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to and 
rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
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from others, similarly situated to the defendant, advertising 
or other materials similar to those disseminated by defendant. 
They were and are mailing lists of names of persons such as 
doctors, dentists, attorneys, accountants, druggists and 
other professional people, and owners or proprietors of various 
businesses.thus assuring as much as possible that none of the 
addressees were or are minors. Because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant and others, overlap, and 
the names of the same persons frequently appear on both such 
lists. 

In view of the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
in any lists rented by the defendant, especially since the names 
on rented lists were usually listed in random rather than in 
alphabetical order. Since the use of an optical scanner 
and computer to eliminate names on a list involves the 
copying of the names (by their translation into symbols 
stored on the magnetic tape), and since the owner of the rented 
list will not permit that list to be copied, the defend.nt 
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found that it was impossible, simply impossible, for it 

-- or others -- to comply with a prohibitory order insofar as 

the use of a rented list is concerned. 

Moreover, many mailing lists were not available 

for purchase, being available for rental only, no matter what 

the price. When a list is sold, the price is many times the 

rental charges. The operation and the effect of the statute 

1 

has been that, rafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which are 
available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since D70. 
Defendant estimates that, because of this limitation, it 
and the corporation which processes its mailings, and which 
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now owns its mailing lists -- RAS ENTERPRISES, INC. -- 
have been deprived of the right to mail to somewheres between 
5,000,000 and 10,000,000 persons. Even allowing for a 
207, of overlap of names on mailing lists already used with those 
on such rented mailing lists, the operation and effect of the 
statute has been to prevent mailings for First Amendment 
materials to approximately 8,000,000 persons within the 
United States within the last three years. 

Further, in this connection, we note that on 
occasion, the rented mailing lists would not be delivered 
to the defendant or its computer house, but the owner thereof 
would insist upon having names and addresses on such list 
printed or typed by itself or others and sent to separately 
owned letter shops or- mailers where the material to be mailed 
is inserted in the envelopes x or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
lists which also are obviously unavailable to the defendant, 
because of its effort to comply with the Panderi. g ^aw. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
by the sender. If it was intended to so apply, then defendant, 




1056a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 

(• 

who had exercised the greatest care, would be deprived of 
liberty and property without the due process required by 
the Fifth Amendment, since the only way to avaid second 
mailings to a name on a rented list is by so limiting the use 
of rented lists as set forth above, and thus effectively 
restricting the freedom of speech and press of the defendant 
herein. 

There was a second problem which became apparent. 

In order to print out an entire protester-free list, the list 
would have had to be printed out anew at least once every 30 
days. This particular aspect of the matter itself would have 
cost at least a minimum of $18,000 per year. To circumvent 
this cost, three carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 
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Accordingly, in order to comply with this unconstitu¬ 
tional provision of the law, the use of carbon copies of 
mailing labels was abandoned by defendant in 1970.* Thus, 
the law unreasonably and substantially illegally prohibited 
the vise of the mails for First Amendment purposes. 

A third problem which was run into was that the 
optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 
the mailing list contained the name of Richard A. Jones, the 
computer would simply not recognize the name. 

To avoid this problem, and similar problems, the 
only way to prevent second mailings was to so program the 
computer that all persons with the same last name at the 
same address should not get mail. This was done in 1970. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 

*Such use has recently been resumed, but only to the limited 
extent that carbon copies are made of names and addresses only 
of’those who have bought from us, as to whom the Pandering Law 
does not apply, Cf. P ent-R Rooks, Inc , v. United States Postal 
Service , 323 F. Supp. 297 (E.D.N.Y. 1971). And in any event we 
have finally worked out a method for their use anyhow, so as to 
still comply with prohibitory orders. 


I * 

- _ 
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attorney's wife Marilyn W. Levy, Esq., who at about that time 
had an address of 1133 Sixth Avenue, had appeared on a different 
mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, but different 
to a computer -- a mailing to her could not have been prevented. 

In the meanwhile, the Supreme Court of the United 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge of the operation 
and effect of the lavj. The defendant, even though it had 
pioneered the way in presenting a method by which an unwilling 
recipient could get its name removed from its mailing list 
without any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to even 
better comply with the law. 

To even better comply with the law, an improvement 
was made on or about November 14, 1970. Under this new 
system, the computer sought out the first five letters of the 
last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 
has the same first five letters in his last name -- even if such 
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other persons had requested mailings from the sender, and even 
if their first names were different and were in fact different 
people. Thus, if one Murray Schwartz at 295 Madison Avenue, 
New York City, had obtained a prohibitory order, the co.puter 
would have automatically prevented mailings to all persons 
at that address the first five letter of whose last name are 
SCHWA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Schwartzman as well as to 
Schwartz, Schindler & Levy, ail existing persons or firms 
at that address, would have been prevented. 

Thereafter a still further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
RAS mailing lists the names of all persons as to whom the 
following three factors also appeared in the Government list 
supplied under the Goldwater Amendment or in the names supplied 
by the Prohibitory Order: 

A. The ,first five letters of the last name 

coincide. 

B. 1 he first three digits of the street address 
coincide, and 


C. The zip codes coincide. 
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Thus, in addition to weeding out the names and addresses of 
the persons mentioned above, all persons within the zip code area 
(10017) whose last names began with SCHWA at any address in 
that zip cede area which began with 295, would be eliminated 
from the RAS list. Thus, any Schwartz, Schwartzman, 

Schwartzberg, Schwarz, etc. at 295 East 42nd or 295 East 41st, 
etc., etc., would not receive mail, even though some of 
such persons might be customers.- The problem is also 
solved of preventing a mailing to say,1133 Avenue of the 
Americas, when the address we were given was 1133 Sixth Avenue, 
since the numbers of the street address control. We have 
tabs succeeded in avoiding the type of problem set forth in 
the annexed page from "Popular Photography." 

Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 

address; a mere speck of dust on a computer tape may prevent 

* Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-40% 
of the cases. We note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us -- and that this would continue perpetually 
even after the one objecting Schwartz moved out. 
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the elimination of one or many names. It is estimated that 
there will be a computer error factor of one half of one percent 
(0.57.) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAS under the 
Goldwater Amendment). 

I should perhaps also add that when we receive a 
complaint of a violation of a prohibitory order, we once 
again feed the name and address of the addressee into the 
computer, even though in almost all probability it is already 
on our tapes, and Lhough the second mailing was due to matters 
beyond our control (e.g., the second mailing was to a r.ew 

address when the Postal Service had only ordered cessation of 
mailing to an old address). 

That our program seems to be working is evident 
from the fact that in November, 19/1, only four complaints 
were issued -- one of which seems to be explainable only by 
computer error, two of which were caused by Post Office 
error, and one of which cannot be explained because we have 
not been furnished with sufficient documentation, according 
to advice from Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 
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Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that of Pent-R 
Books, Inc., in order to comply with the law, have taken 
precautions which result in elimination of mailings even to 
persons who may desire such mailings. We would estimate 
that that would include some 50,000 persons.* Under such 
circumstances, in addition to the clar violation of its 
First Amendment rights, it is further clear that there would 
not or could not be any willful violation of a prohibitory 
order. Accordingly, it would seem that this case would be 
moot, because any judgment, when rendered, could not have 
any practical legal effect upon the then existing controversy, 
indeed, there is simply no controversy here. 

To further note the good faith of defendant, 
we note that, as already stated, Pent-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure that mail would not reach 

* This does not take into account persons in the Armed Ferres 
who may be deprived of mailings,it would seem that one person 
named "Smith" or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respective 
last name at such APO address from receiving any mail from us. 
We have no idea how many persons have the same APO address; we 
are thus unable to come up with a figure for this problem. 


4 


1063a 

AFFIDAVIT OF RICHARD S. SCHWARTZ 


those who did not want to receive its mail. Moreover, when 
the Goldwater Amendment came into operation, requiring that 
publishers disseminating sexually oriented advertisements must 
subscribe to a list of persons who did not. want to receive 
such ads, defendant was the first -- and for a long time the 
only -- subscriber to that list,, which subscription cost it 
$10,000 a year.* While continuing to comply with that 
requirement, Pent-R tested the statute before a three Judge 
Federal Court; during the course of those proceedings, the 
Government constantly modified its regulations, under the 
Goldwater Amendment so that that case was rendered moot and 
dismissed. One of the modifications followed Pent-R's practice, 
begun long before the statute was enacted or became effective, 

of giving a warning notice of the type of contents on an inner 

'•'In analyzing the first such list supplied by i e Government, 
we ascertained that 621 names on that list of 1 ' ,604 names had 
bought sexually oriented materials from one of the plainti c fa 
there on one, two, three or four occassions previously. Thus, 
some 27 0 of those on the Government list are prior buyers. Since 
the Government list includes names of children, if we assume 2.5 
children per adult name, then some 5% on that list were prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. bevy's thesis that 
persons are pressured into acting to avoid the receipt of ads 
for sexually oriented materials. 
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sealed mailing envelope. Pent-R Books , et' al y.‘U 5. Postal 
Service, 328 F.Supp. 297 (1971). To further put this matter 

in context, we note that although some 200,000 prohibitory 
oiilers were issued against Pent-R, only approximately 730 
complaints were ever made under the Pandering haw, according 
to the estimate of our attorney and the informal estimates 
of Postal Service officials -- an alleged violation rate of 
0. 375/o at most. Of the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of 1% 
CO.0257.) of alleged violations. 

The defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 
as well to comply with the Goldwater Amendment. Its vast 
expenditures of money, made in an effort to comply with the 
law, show that it is not. a law breaker, but a law observer. 

To issue an injunction in any case such as this, which has 
become completely moot by the use of such a computerized 
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method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
have the Court issue a useless order -- and an unconstitutional 
one at that. 

I understand that it is hornbook law that a statute 
must be construed so as to avoid raising questions of 
constitutionality. We believe t.tet we have raised substantial 
questions as to constitutionality in th operation and 
effect of the Pandering Law -- not involved in (he Rowan case 
which must be faced if this Court is to issue an order. 
Succinctly stated, it is a fa^t that the law cannot be complied 
with except by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
of those who receive such communications to receive them. We 
submit that the law should be so construed in this case as to 
mean that =there is complete mootnass in the case at bar, in 
order to avoid the raising of these questions. 

We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
prohibitory orders. It has never suggested any improvement. 





r 
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Since 1971, at least, it has been fully informed of our 

system**, working. What more does the Government want from us? 

Our standard of attempted compliance, our actual rate of 

■ 

better than 99 3/4 7 0 compliance with prohibitory orders, speak 

4 

for themselves. No injunction need be granted. It could 
have no possible effect whatsoever. Any practical suggestions 
for improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

I now turn to some details. 

I .understand that according to tue purported 
so called certified file in this case, the purported return 
receipt for the administrative Post Office complaint is dated 
However, as noted above, it was our practice and remains our 
practice to stamp or otherwise indicate on the envelope in 
which the complaint was contained, the date of its receipt by 
us. The date of its receipt by us, according to the envelope, 
which will be annexed hereto, is July 18,1969, though the date 
of receipt according to the purported return receipt is 
Jul' T 17, 1969. If we are correct in cur date of 

.eceipt, then it is patent that the demand for hearing, which 
our attorney's affidavit indicates was sent on the date it 
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bears, was sent in time, and that we were improperly denied 
a hearing before the Post Office Department in this case, 
a default having been taken without just cause. This raises 
an issue of fact warranting a trial. 

A comparison of the way in which the first mailing 
was addressed, that is, the physical set up thereof, 
to the way'in which the second mailing was addressed, clearly 
demonstrates that the second mailing was to a name on a rented 
list. This is obvious because of the differences; had the 
second mailing been to the same mailing list as the first, the 

4 

two mailings would have been identical, letter for letter, 
type style for type style. Since they are not so identical, 
it is plain that one of the mailings, probably the latter, 
was to a rented list. For the reasons we have set forth above, 
we do not believe that a prohibitory order can be violated, 
constitutionally, by mailing to a name on a rented list. 
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WHFREFORE, deponent prays that the plaintiff's 
motion for summary judgment be denied, that defendant be 
granted summary judgment dismissing the complaint, and that 
the prohibitory order be vacated. 


RICHARD S. SCHWARTZ 


Sworn to before me this 
<ftL day of November, 1973 


lj 5IISOM SAFDEYF 
Notary Public $• ,. J . 

r No Y °* 

Coma,„ ilon t , pifot Mu ' 5 ch C °-- 


w York 

oty /){ 
K 19/2 























EXHIBITS, ANNEXED TO DEFENDANT'S CROSS-MOTION. 


DIR. AIMINISTRATIVE SERVICES 
UNITED STATES POST OFFICE 
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PENALTY FOR PRIVATE USE TO AVOID 
PAYMENT OF POSTAGE, SUOO 


Pent-R Books, Inc. 

Post Office Box 81 \ 
Brooklyn, New York 11223 
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efficient computer systems, 

'«K/ if you like 99% of our subscribers, 
you'll never have any reason to complain 
about your subscription service. 

We have found that when complaints 
do arise, the majority of them occur be¬ 
cause people ha*re written their names or 
addresses differently at different times. 
For example, if your subscription were 
listed under “William Jones, Cedar Lane, 
Middletown, Arizona,” and you were to 
renew it as “Bill Jones, Cedar Lane, Mid¬ 
dletown, Arizona," our computer would 
think that two separate subscriptions 
were involved, and it would start sending 




you two copies or Popular Photoomphy 
each month. Other examples of combina¬ 
tions of names that would confuse the 
computer would include: John Henry 
Smith and Henry Smith; and Mrs. Joseph 
Jones and Mary Jones. Minor differences 
in addresses can also lead to difficulties 
For example, to the computer, IOC Second 
St. is not the same as 100 2nd St. 

So, please, when yoi write us about 
your subscription, be suie to enclose the 
mailing label from the cover of the mag- 
azine-or else copy you - name and ad¬ 
dress exactly as they appear on the 
mailing label. This will greatly reduce any 
chance of error, and we will be able to 
service your request much more cuickly. 



Flo. 474 • Loose Leaf 

"NIKON F/NIXKORMAT 
HANDBOOK OF PHOTOGRAPHY” 

By JoMph D. Cooper & Joieph C. Abbott 

• 3rd revised edition 

' ? • Over 400 pjges 

• Large 7" x 10” format 

l l v . • More then 700 photos. 

\ '{ cherts A diagrams 1 

- *<3t I' • Accuracy approved by 
ji Nikon 

-Jj • Cover* every aspect of 
Nikon end NikLo a 
modals. and accessory | 

• Supplements available v 
for continuous up Jatin u 1 


~~ _ $17,50 

No. 659. 

! "Vui LEIlA a:jd LEICAFLEX WAY” 

* _ —By Andrew Matheson 

~~~ • Lsfetf revised edition 

-j '-'i • 495 page, 

j ps tjjjl • Hundreds of photos. 

’ i ’J rtr-V” ' illustrations. diagrams 

,« •— _ and charts 

• Covers all latest models 
a accessaries 

. . • Including the Leica M4. 

, "J,_ and Le caflei SL 

_ $10.95 

N^ 6i . 'V.J HA-S:^1AD WAY" 

By H. Fraytij 

• Latest edition 

—„ • 419 pages 

• Profusely illustrated in 

3 8. 4 W. 4 full color 

• Includes all latest 

a , models, lenses, accessor- 

| ^ : let 4 older models 

j _ $-3.95 

oti;:r ?.;sstiuE camera manuals 

822. '"ontax Way by Freyteg . $ 9.95 

615. The Conte tie* Way by Freytej;. 11.95 

937. Tl.e Ltice Book by Ktuelbech. 9.95 

9dB. The Loicefiex Book by Kieselbech. 9.95 

132. Mino* Manuel by Cooper. 7.95 

875. ftct.na Reflex Way by Mannheim. 11.95 

695. Retina Way by Croy. 11 95 

667. be Book by Wurst... 5.95 


m 

ffifal 




No. 688. 

"THE Honeywell PEHTAX WAY” 

By Herbert Keppler 

Editorial Director 6 Publisher of Modern Photography 

• Latest revised edition 

"'”*"*"3 • More than 350 pages 

■ • B. 4 W. 4 color photo 

■'MiftrM sections 

• Covers all Pentax models. 

. .. J accessories 4 equipment 

—-* ' • Includ tg Spolmatic. H3v. 

HI a. previous models, 
and motor drive system 

——‘ _ $11.95 

No. 677. 

"THE R 0 LIEI IVAY" ' 

r" ^ By L. A. Mannheim 

' • Latest revised edition 

' • The only source of data on 

the full range of Rolici 
cameras, accessories, ma- 
■ * i teruls & techfitquea 

. ' • Covers all major sublets 

! such as animals, children, 

- % '• close ups, color, copying, 

./ nudes, portraits, sports. 

theater, underwater, etc. 

• Photos, tables & diagrams 

v - - $12.95 

MAIL COc.’ON TODAY! 


, Popular Bookstore of Photography, Dept PP-271 
j 915 Broadway. N.Y.. N Y 10010 

| Sand me those Camera Manuals. 


Enclosed is $-in check or Q money 

order Add 35( for shipping & handling on oruets 
less than $10 00 N Y residents add applicab o 

salt* tax 
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NEWSFRONT continue*fmrnfiige 14 
in convention here that Kodak ii trial nw- 
keting three-solutio* procaM Apr ctbOr 
prints. It may replace present flWvolution 
process. Kodak is concerned about water 
pollution and silver waste. New process 
"reduces effluent volume by 40 percent,** 
has bleach-fix that is "completely biode¬ 
gradable, can be regenerated and allows 
efficient silver recovery." Seiler said com¬ 
pany is working hard to make non-toxic 
chemicals and cut level of BODj. He said 
Koda* has managed to formulate Ekta- 
pnnt C stabilizer without line, another po¬ 
tential pollutant. 

New York— Our man Rothschild to 
speak at communication parley. Among 
panelists at 15th annua] Wilson Hicks In¬ 
ternational Conference on Communication 
Arts (formerly Miami Conference) will be 
Popular Photography's senior editor, Nor¬ 
man Rothschild. Other participants at 
meeting, slated for April 28-30 at U. of Mi¬ 
ami, Coral Gables, Fla., include Gilbert M. 
Grosvcnor, editor and vice president of 
National Geographic, Erich Hartman of 
Magnum; Richard Grossman, president of 
Grossman Publishers; Tony Vaccuro of 
Look\ Inge Morath, free-lance photogra¬ 
pher and wife of playwright Arthur Miller; 
Burton McNeeley, undersea photographer, 
John Schearer, free-lance photographer; 
Larry Schiller, film maker; Paul Hue. pho¬ 
tographer from Holland; Martin Duf.y, 
manager of design and media for A.T.i.1 
Co.; Marcello Ablaza, official photogr: 
pher to the president of the Phillippm- 
Dr. Wesley Clark, dean of the Scnooi 
Journalism. Syracuse University; and Joh. 
Olson, staff photographer of Life. Confer¬ 
ence also serves as annual meeting for 
American Society of Magazine Photogra¬ 
phers. 

New York— V/uh deep regret, we note 
the following deaths 

Charles Rado, founder and president of 
Rapho Guillumette photo agency that rep¬ 
resents photographers throughout the 
world. Rado often fostered work of un¬ 
known photographers, many of whom 
were exhibited at Museum of Modern Art. 

Dr. Emanuel Goldberg, scientist, author, 
and retired director general of Zeiss Ikon 
AG. He emigrated from Paris to Israel, 
where he founded laboratory for applied 
optics, now known as EL-OP. He wrote 
The Fundamentals of Reproduction Tech¬ 
nique and The S' veture of the Photograph¬ 
ic Image. 

A. Aubrey B ne, photo director of The 
Baltimore Sun^^y Sun magazine, and win¬ 
ner of hundreds of international photo 
awards. He had worked with The Sun pa¬ 
pers for nearly 50 years. Many of his beat 
pictures appeared in My Maryland. 

Kyoichi Sawada, U.P.I. photographer, 
killed in Pnompenh, Cambodia, while cov¬ 
ering the war. He won Pulitzer Prize in 
1966 for .cture of Vietnamese mother 
fleeing enemy attack. q 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
-- 


UNITED STATES OF AMERICA, 

Plaintiff, 


AFFIDAVIT 


-against- 

PENT-R-BOOKS, INC., 

Defendant. 


x 


STATE OF NEW YORK) 

: ss.: 

COUNTY OF KINGS ) 


HYMAN GOLDMAN, being duly sworn, deposes and says 

that: 


I am and at all times from 1968 to date have been 
employed by PENT-R BOOKS, INC., sued as PENT-R-BOOKS, INC. 
herein, as a messenger. Accordingly, I was the person who 
most often went to the Post Office to pick up registered 
mail, which was held for defendant at the Post Office Registry 
window. I have been asked to describe the way in which this 
was handled. I now do so. 
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When I asked to sign a return receipt, it was not 
my practice to write Hown the date on the return receipt on 
which the material was received. This would usually be 
written, by stamp or otherwise, by the Post Office employee 
behind the Registry window. Sometimes this was done while 
I was waiting, at other times dates were stamped on some 
receipts after I had signed them, or while I was still signing 
other receipts. At still other times, the person behind the 
window would stamp the date of receipt, I assume, after I 
left, for such person had not stamped the receipts with the 
date prior to to my leaving. 

I did not have an opportunity to always see what 
material I was getting before I signed for it. On numerous 
occasions, particularly when a lot of registered mail was 
received, -- as was the case in 1969 particularly I 
was on many occasions given a batch of return receipts to 
sign at the same time, or a manifest sheet listing numerous 
items. Only after I signed them would I then be given the 
materials that I had supposedly signed for. Thus, on 
numerous occasions, I had no opportunity whatsoever to check 
to see whether all of the material for which I signed had 


been received. 
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l ' 

There were of course many cpportunltities for 
errors. Thus, the person behind the window could have put 
on the wrong date of receipt; I might not have been given 
a mailing piece for which I signed; I might have been given 
a mailing piece for which I signed one or more days after 
the date on which the receipt was supposedly stamped. And 
the opportunity for errors to be had was aggravated by 
the fact that, in 1969, there were frequent occasions when 
I had to sign for between 30 and 50 mailing pieces at the 
same time. 

Thus, the fact that a return receipt bears a 
particular date does not necessarily prove that it was 
received by Pent-R Books, Inc. on the date that the return 
receipt shows. 

Sworn to before me 
this 2nd day of November, 1973. 



' MUOM SAFDfTf 

HWW' public. Slot. ' N|«w VaHl 


rwi. 

Qvv >«d ii 




f 
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J r '' T " ■ -1 



- -X 


UNITED STATES OF AJ1ERICA, 

r 

72 C 598 

-against- 


(FEATHERSTON) 

PENT—R-BOOKS , INC., 

2 

MEMORANDUM 


• 

« 

and 

Defendant. 

- -X 

ORDER 


Appearances: 

LLOYD H. BAKER, Esq. u- .. T l'RA Ju .. 

States Attorney, of » un;.cl) fr~r r ’--intiff 

HERBERT MONTE LEVY, Esq., for defendant 

DOLING, D. J.. 


I® 'this action to obtain an c /der commanding cc~- 
j»l ance with a Post Office Prohibitory under - i s<?ved und jr 
39 J - S - r - S ^OQfl (formerly $ 4009), the plaintiff has rrcv 

t 

fpr bUimkoTy judgment on the administrative record, and 
defendant has c_oss-moved on affidavits. The principal 
objections of defendant are those raised and disposed of 
in 69 C 1362,69 C 1290, 72 C 606 and 72 C 609, / and 

what has been said in those dockets need not be repeat*d 


. The only point made in this case by defendant 
apart from those passed on in the above dockets is that 
defendant's allegedly timely mailed Request for Hearing 
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was ignored. It was/mailed to the Postmaster at 


New Orleans, Louisiana 


« from 


New York City until fifteen days after the receipt 


* 


moreover 


of the complaint. In this case, hcrxKVBtx, remand to 
consider the timeliness of the mailing is not appropriate. 
The form o* objections allegedly sent to the Postmaster 
raised op pu^pts %ot resolved against defend* 

the dockets referred to above. 

ft* 

A- . . -Singly, it is 

ORDERED that plaintiff's motion for summary judrrr.sn' 
is granted and defendant's cross-motibnis denied. A form 
... j.u vju.iint has been approved for entr- ' y the Clerk. 


Brooklyn, T3ew York 
July 26, 1974._ 


< t&. 


/ u. s. d. a/.// 


i 
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UNITED STATES DISTRICT GOTRT 

. DIit-.MCT Ci’ HEW YORK 


UNITED STATES OF AMERICA, 



t 


-again^t- 

PENT-R-BOOKS, INC., 

Defendant. 


t |_ 

IN CUR*' 


LED 72 c s»e 

^SOfTItpPI^THBRPTCN) 


u S. DISTRICT COURT 

+ JUL 29 1974 


timf am. 

i A 



This action came on for hearing on the cross-motions of 


the parties for summary judgment before the Honorable John F, 
Dooling, Jr., District Judge, and the motion of plaintiff 
having been granted and that of defendant having been denied 
in the decision duly rendered, it is 


ORDERED and ADJUDGED that defendant PENT-R-PRCOKS, INC.» 
it# agents and assigns (1) refrain from any further mailings tjj 
H.l.FEATHERSTGN, 404 Cambridge Circle or Box 3647 Halliburton, 

M 

Lafayette, Louisiana 70501, 

intended for the indicated address by any variation of ad¬ 
dressee designation, such as, but not limited to, occupant, 
householder or resident; (2) immediately delete the above-namei 

i ' 

party from all mailing lists owned or controlled by it, its 
agents or its assigns; and (3) immediately abstain fro# any 
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rental, exchange or other tran#*ctipn ifijolvinp milling 

lists bearing the name of the party named abovg, 

Brooklyn, New York 
July 26, 1974. 










UNITED STATES DISTRICT COURT, 

For the eastern district of new York. 


UNITED STATES OF Al ^ICA, 

P laintiff, 
v. 

PENT-R-BOOKS, INC., 

Defendant. 


CIVIL ACTION NO. 72C 599 
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. DOCKET ENTRIES 

y * •?'- €?\ r -*- 


ygP ^QQ tl.S.A. ▼. FERT^MbltS INC. 


r*LIN05- FNOCCtOJNO* 


AMOUNT 
REFOMTtr IN 
j CMOIUMINT 
RH JRNS 


5/9/7 2 {Ccjpipl&int filed. Summons issued. 

i ~ ~ ! 

-26-72 Sunmona ret urned a ^ filed. Def t arvd *>- 2 *>- 7 7 > ___ 

-27-73 Pltff’s notice of motion ret 10-15-73 and emmo in supportof 

notion for sunnary judgnent filed. 

11-29-73 Notice of cross mot ion a n d memorandum in_isupport of deft's 
cross m otion for s ummary judgment filed. 

3y P OOLING, J. - Memorandum & order dtd. 7 - 09 , 7 !; grantln.- plt*T 
_ 1 motio n Tor s umma ry judgmen t & denying, deft's cross-motion etc. 

.._ S1HA* _ 

7-30 -74 JUDGMENT dtd. 7- 20-74 ordering deft from Refraining from fuTt 

__ mailings to William Costa etc , filed. Copies to atty~ 

9-19 -74 Notice of anneal filed. Du plicate ma iled t o C o f A & pltff. jn 


1JS5 
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COMPLAINT. 


IN IT' ! * ST '!’i S NT ST’ T<"T t. 1 
’ S-i r, U OJ- r~J O v 


41 j i i > ■ '• r . T r , 

P1 a i n t i f p , 
- anain't - 
nr r»K n , T 'c., 

iX; fondsr. L. 


*■ V » 


Civil 'ction 

Ho. 


1 


i 


Plaintiff, M'lTTEf- " ’ w: or i:r 1 ' “ # bv it at¬ 
torn** >, ' ‘ib S : , nit»d states / ttornev for t* ■ • .*■* 

! 

Lantern District of Jpy Vor’*, c wl ni nino of th*» defendant, 
alleaes : 

1 . "hi 5 Court 1 1 -■ : jurisdiction of this act-i on 

pursuant to Public La-’ r* »o. 3 "l and rjtlo T!3, 

Sec. 134^. 

« , • 1 

2. The defendant i* a flow York con>or.?tl on hcvi.no 
nii office for the conduct of business at 2 ;1 3 Kinns Hlqhway, 
’Brooklyn, :4<w York. 

3. On or about \ >ri ] 7, l^ft^, defendant mai led 
or caused to he mailed through the It. S. nail to Dill 
costa, 'Honda 1 m, New Jersey (horoinnfter referred to 

a*: " addroH loe") n.iter<nl o f f«’rins for sale certain advorti-<«r-jnt 
of Photo jitt- hie 'tannal of soxu il Intercourse . 
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4. The* said i torn "a; mailed frori nroo* lyn, 

*Uy, York, within the Ka*-'teru i strict of ,, •-*•./ York • 

i 

The Hnovo-(.V»<’cr j ed ntdilino ronr.' ; tod of 
photographic adverti sentjnt. - •-•hie! the addressee 
to bo erotica 11 •, arousine or sexually provocative, 

6. The addressee roouaated the 1 o* trr.ater 
oneral to issue an order directing defendant, it", scents 


or assigns, to retrain frori further mailino* of suet. material 
to him, 

7. Upon receipt of this ropiest and pursuant 
to Public law nn-206 , flee. 3')1, on Aoril 15, Ilf,7, the 
local P09tmmter, by order of the Postmaster r onornl, l - 
■jued Prohihitor' ord^r h’o, 67(i ; '», '^f C h ordered and directed 
defendant, its nenti and anii ”m to delete hi s nae'» fror 
any sales or transactions involving lints bearino lvis name, 
effective 31 day: after roceint of the order. 

8. A cony of the order was mailed to defendant. 

i4 

by registered mail on or about the date it bears, 

7. Thereafter, the 1 oetma iter C-onoral had reason 
to ijolieve that defendant or someone acting on its behalf 
violated the ord«r. 

I'*. ' >n or anout .Tuno 30, V'fi9 f In violation of 

i’ror i ! tor irdar . f 7ff>, defendant , or somoone acting 
on its behalf, mailed rr e*n eo to he mailed tbrouet th** 



4 
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,in 1 ted States mail to the ;v^ ; roisou, nat.ern] me'', < that 
described i.i oaragrap*' I of t con liint. 

11. On Tulv 2, r*6’>, the local I'ritv. iter, 

/ nnV'r cf tho Postmaster 'hn-ral, Lssuod a con'lain*; 
a..vising that evidence h?d he received th^t. defendant, 
or nomenno act.lnq on its behalf. Lad violat'd Prohinitoi ’ 
rdor do. 67C5, and advising defendant that anv rv • 

"OJine for hearing had to be filed within 15 dnv . 

12. h copv of the complaint yms nailed to de¬ 
fendant by reoi itered nail °n or nbou the date it boars. 

13. defendant did r.ot request a hearing o^ ot'.er- 
wine rosoond to the complaint. 

14. On November 10, 1969, a determination was 
made that defendant or someone acting on its behalf had 
violated Prohibitory order No. 6766. 

15. A cooy of the determination was nailed to 

/ 

defendant by registered mail on or about the date it bears. 

16. The Postmaster General thereafter requested 
tho Attorney funeral, pursuant to the provisions of Public 
Law 90-206, Sec. 301, to make application to a district 
court of the Nnttod States for an order directing defendant 
to comply with the ord-'T. 



COMPLAINT 


WHEhrPOPF, plaintiff, UNITED STATES hF AMRPICA, 

praysi 

a. That the court entor judgment herein requir¬ 
ing defendant, its aqents and assigns, to comply with Pro¬ 
hibitory Order No, 6766, and more specifically, that 

this Court order and direct defendants, its agents and 
assigns, in conformity with this order to cease and desist 
from making any further mailinen to the designated addres¬ 
see from all mailing lists owned or controlled by defendant 
its agents or assigns, and to refrain from selling, renting 
exchanging, or engaging in any other transaction involving 
nailing lists bearing the nano of said addressee, 

b. That the court grant to plaintiff such other 
and further relief as may be just and proper. 

ROBERT A. HORSE 

United States Attorney 
Eastern District of New York 
Attorney for Plaintiff 
225 Cadman Plaza East 
Brooklyn, New York 11201 

By 

Lloyd II, Baker 
Assistant U. S. Attorney 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEV.’ YORK 

----------------X 

UNITED STATES OF AMERICA, 

Plaintiff, NO TICE OF M OTION 

- against - 72 C 599 

PENT-R-BOOKS , INC . , 

Defendant. 


-----------X 

PLEASE TAKE NOTICE that upon the annexed certified 


copy of the record of the proceeding the Post Office 

Department, and upon all the pleadings and proceedings 

» 

heretofore had herein, the undersigned will move this 
Court at a term for the hearing of motions to be held 
at the United States Courthouse, 225 Cadman Plaza East, 


Brooklyn, New York, Courtroom 8, on the / 1 day of 

*■ j v <-/ i 

c -i , 3 973, at o ’ clock in the i ee e noon of 

that day, or as soon thereafter as counsel may be heard, 
for an order pursuant to Rule 56 granting summary judgment 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 


to the plaintiff, and for auch other and further relief 

as to the Court may seem just and proper in the promises. 

Dated» Brooklyn, New York 

September t 1973 


ROBERT A. MORSE 
United States Attorney 
Attorney for the United States 
of AMERICA 


Lloyd H. inker 
Assistant U. S. Attorney 


TO: 

HERBERT MONTE LEVY, ESQ. 

295 MADISON AVENUE 

NEW YORK, NEW YORK 10017 
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UNITED STATES OF AMERICA 
POST OFFICE DEPARTMENT 
Washington, D.C. 20260 


CERTIFICATION 

I hereby certify that the annexed documents constitute true copies 
of original records which are in the official costody of the Post Office 
Department, to wit: - '■'* J '' 

' . _ i . *. , » ■'! > 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the seal of 
the Post Office Department to be 
affixed, on the day and year first 
above written. 



William F. Lawrence 
Assistant General Counsel 
Mailability Divisitn 


POD Fo~m 2159 
S«p. 1969 
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POST OFFICE DEPARTMENT 

ORDER 


In the Matter of Violation of 

Prohibitory Order No-£2&6- 

Issued Against 



and agents or assigns, pursuant 
to authority of Title 39, U. S. Code, 
§4009. 


P. O. Docket Not iftfU 133 


Satisfactory evidence having been presented that you, or your agents or assigns, 
acted in violation of the above-captioned Prohibitory Order, the Attorney General 
of the United States is being requested to giye consideration to making application 
to a District Court of the United States for an Order directing compliance with the 
above-captioned Prohibitory Order, 




ZIP Code 


i 


ROD Fin* 

May 1968 


2154 


/ 


i JL- 
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67 




INSTRUCTIONS TO DELIVERING EPtfPLOYEE 

□ Show to a horn, dote, »•■:! i—| DeHver ONIY 

address where dcliacre.' I_I to 

( Aitit it !’• u*t1 charges re/i.ir, lfor then: s. i t iers) 


RECF.'PT 

Received the niiuibiscd .. ti.de described belim. 


RtGISTERtO NO. 

I' 1 > 



rv SIGNATURE o£t :; >V£ Of AlOSOGiG Qhaninu bt/HUJiu) 

f\ 

i ‘ ft'- ‘ 5 i 

r 1 * / I . ft ~ _ 

SICj.MURt Ot AO L : • SS trsAClN?j|f ANY. . / 

■ i ; ’ ! - * 


■i • '/ r> - 

•' 4 . 7 , 


__L. 

A Gtla.V WNUL DLUl- -f »••...•///A,-... 

•'I " •- • / 


tW OPO 
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POST OFFICE DEPARTMENT 

COMPLAINT 


In the Matter of Violation of 

Prohibitory Order No- lW> 

Issued Against 




and agents or assigns. 


On behalf of: 



P. O. Docket No.KjU4ft-69ifc-433 


On tk * Mill Hnv AmII ,9 —4$- you recolved Prohibi,or v 0rder 

No.__, copy of which is^ottached hereto, issued against you and your agents or assigns 

under oTftority of Title 39, U S. Code. §4009, upon request of the above named addressee. 

Evidence has been produced that the above-captioned Prohibitory Order has been violated by you 

[or your agents or assigns] as follows: 

1. By further mailings to the addressees listed in the order. See Exhibit attoched hereto. 

2. You failed to immediately delete from mailing lists owned or controlled by you or your agents 
or assigns the names of the addressees listed in the order. See Exhibit attached hereto. 

3. You or your ogents or assigns have sold, lent, exchanged, or made other transactions Involving 
moiling lists bearing names of addressees listed in the order. See Exhibit attached hereto. 

4. Other (specify): 


[Strike inapplicable items]. 

Any response to this Complaint or request for a hearing with respect thereto must bo filed, in 

writing, in the Office of the Regional Counse l, Post Office Departmen t,-—---- 

J .— (Address) 


^__ within fifteen (15) days after receipt of 

this CoHH^lW^JiWWWWiPff flpPlUMUportment's Rules of Practice relative to answering 



POO Fffw 2153 

May 1968 
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<3 



PENT-R 


BOQKBVsKI 


P. O. BOX 81 
BROOKLYN, N. Y. TT223 


FIRST CLASS MAIL 

HR BILL COSTA \ 

<08 * CPESCENT AVE 
*LLE n DALE NJ 07401 



tm o*m DM «*» o* 21 y»w» *<vd i ifn mitnwil to thit »Hl«1 abovi. to ordir No 



NOTICE TO ADDRESSES 


Tt>U envelope contiluj in UNSOLICITED ILLUSTRATED BROCHURE 
offering for tale to AdulU Only, • new marriage manual. If you do m$ 
wuh Dili mail or If you are not over the age of 21 ye art, DO NOTOFB4 

finfvt/Mvit r> i . a. 41 i. *mrrn»TTm» . i MaA 
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’’This is me best done book of its kind I have ever seen I was 
concerned about the frank way in which the photographs 
depicted the various positions of sex. but the publishers assured 
iin* that this book would be oficred only to adults ” Di. T M.l 

“This is ihe first marriage manual I’ve seen that didn’t brat 
around the bush % * Mrs. W R. New Yoik City. 

"Ibis b»n»k gave us a whole new outlook on sexual possibilities 
wo nevei knew existed ” Mr A Mis J.K , Los Angeles (’aid 

'I wish tins hook had been published 1 ’ yeais ago wliru **■ w. ?c 
tusl inarm'd ” Mr A Mrs A > , New York Citv 

“1 only wish I had seen tins book caily in my marned hit My 
inaiiiagc finally failed tor just those reasons which are covered 
m chapter Seven of this book. If only I had known what this 
bm»k now makes so clear ’ Divorcee who was asked to comment 


‘We expect to be marned in a *cw morths Wc feel thai this book 
will help get us off to a good start in sexual matters Thinks ver\ 
much ” I R A C K. Chicago. Ill 


THE.PHOTOGRAPHIC.MAN 


. .. . . . 7!T 

SX3 table of contents S3*Cj 


^ fi the tinal chapter just complete a lew short week \ ago fill 
PHOTOGRAPHIC MANUAL OF SEXUAL INTI R< Ol RSF ,s 
he latest, most up-to-date sex manual on the nutket It is tin sox 
•t today which is presented to you this is n<> . omprl ttm.i . 
am»ent wisdom People change, evon the 'nhniipw's • 

»* inoe This is today s guide to sexual intercoms wtitfeu • u 
•das s people' We ask you to review the fable of omi. nis 


1'lfl.liT 

t ’vapter I History nl Srx 

t nap let II .. Dinit iismitx <d Sex 

' haplfl III .......... Philosophy «f Sex 

< fiaptfi IV. ... N ou and Sex 

( Napier V . . Male and Female Sex Organs 

t liapter V|..Art ol l.ove Making 

1 haptci VII . . .... Positions for Sexual Intersouru- 

Chapter VI11 Fern . Hr Oral- Aail Sex u.il»h 

( f jptcr l\ . . Male Oral-Anal Sex nab•• 

• t or X Female Technique for Satisfying thi M i 

t aptcr XI . . MaAe Technique for Satisfying Ihe I emal 

4 jpter XII . Sexual Intercourse Dumi" 

Menstration and Prep u»r\ 
t aptki XIII ... . . . . . . Satisfying Substitutes 

( 1 ipter XIX* Sexual Intercourse for the Old. 

Ill and Handiiapped 

i I jplei XV Compiling Your Own llandlM»ok 


Vkr venture ft* suggest that no three hooks taken as one otter tin 
u< ip'elc l overage ot this single voluiue I lie above table «•• 
v»- cuts bul suggests the yog ot what is offcied I .icli ihaplri 
• *. a model •*! %laritv, »*f down Inearth language winch lakes yon 
m-iantly to the tieart ol the matlci I In hook was not wiiileu 
t*n the ptsdrsstoiijl, although wc fully expect that many 
?o*tosi*'iul\ will insist up«*n having a xopy ol this honk in a 
prominent oruiltonon their hookslielvc* 

lh. se who are considering mamag. will want a u>py ol Hus 
l», m> k Those who are marned and are jti t beginning to luul a 
»retain tedium in their connubial bed will want to seek lierc tot 
vital answers to their problem. I hose who air ill. old. «*i 
handicapped will realize that then sex life need not he the 
gr jwmg. frustrating problem it now seems to be 

Perhaps you have feelings which you think arc unnatural, even 
abnormal Yet your sex nature cries out for fulfillment Which 
way shall you turn? W’hat can you do** You can read this book 
and hndih c answer. _ . . 


L_ 

ntY IT SKINT HUY IT w. 

Wc. a% the pnblishci. hive put a gr. 


confn non -•!*.! maladju tn - nt W 
imn.. 'is** vaV « thou* .1 .»f men 
ol out since*'!* nnt ti| , .mil 


ropy ot ••lift. 

IN I I IM Ol KM 

leading tin t 
k nowIcUge • ' 


Re;»d if Have 


•k vmu 

. I* \o*i 


till 


I 


■ * 


* 

t Ollt |»l« It4 . 

I'.lcK. ot! 


»* deal o! 

n »n.*t 

•' aril 

• elmx*. 11 • »’■ 

i t* ^ .. 


*d in « in 

,ity 

exiiat 

fi-el f! •. ’ 

Sv ’' 

lH lit 

ml viiiiii"i , 

onvv 

you 

‘l.'VC 1 till * 

i.ir vrh •« 

• ««4.. 

J vuaianl- •' 

’» von 

rd**r . 

M\N»'M 

< If 

M M 

ni|| \4 ! ii 

ut t» 


eel pc 

m - *ii 

. A 

■ * 1M »s ' • ■ 

t *ii|».\ • 

if 1 • \ 

pkasm* 

p-V f'T' i 

II the 

pine a.i ' ' 

*• I'nitirt 

i l.'k 

i that ’ '• ui havr i.tl 

. til 

tO f .11 • 'i|| 

M 

; l*.e 

•oi taut f •: , 

» Vo* • 

V ol 

*a i f nc * k 

e aifvjt.i 

. e of 

wlerlge v 

uily •»t‘, 

• Will 


hiH»k Lver\ penny of \«mr purcT ■ 
tehindcd. What could b. f urcr that 
lose hut the » w moments it t.«V.• 
rn» Itved ord- loim H is an m | 
'•we u to yourse'l .nut \ nr s » 


you l ive tin opportunity to tak< uis.mlag, . moi.\ saving 
pr* piddtc.it. ri special Mr* I’lrav i r » p».\i p., u | 

reply envelop* is cn«*losed for your c«»nv i . • ' A» <i , Vase 
remember. y* n are mm*, not buying .. u,sc n you are 
dissat sited t- •* any re .son. your tnonev is returned without 
•piesfton or de'u' Pleas, order 'nday' Roth >u and n wife 
will he glad ' l y ou did' 


LlLAii 


r-55^5 ■« 

l ■>.;l=sl^»J:| 4 iy/i1lL'TJc 

When (I is poldixhH III! PHOTOGRAPH!' \t\NI \i oi 
SI XUAL IN I» HI OLRSI wtll srllloi Xl? 

it will t»c a t.mt.istu I ai on Hut now m a »• 

otter, you < jti pmclij K •!»•■• Iirsl«u .» ► mtl 

and save for a limited lt'W only Hi ', , ! • , •. . .m 

oiler will no* tn* repeated again Vtm h o • « 

4 Ita'o r inly t • l.d i advantage of (It ii .!. 

f - < n 

ov a;i• 




Tr- 

U- < ;.HM' 


YOU MUST IT OVIK ltll At.l I I 

ORDI R. N<» hooks wi l '*♦ s'upp. 11 to i.nmai■ 


J 

m 


I Sl. I NCLOSFDORDI R IORM AMU’OSl \ I r\(l • ; \\ 11 (H I 


PF NT II ROOKS. INC I i Ho* 1V.S 
firaml * cntral Station Nhw York. M Y HiO 1 
Gi-ntlrnign. 
tnckivd phvisi find 5 . 

I i t ash ! | ('heefc l | M*iiniy t' mIci 

I'lnavr rusli r»»** in plain u xlixJ wrap|Hfr _ _. »*»« . tin* 

Ptiotour.iphie Manual Of Saxual InUucou* •• *n#» i»s wl 

pre piihhcotion price of $ft 9fl. 

I understand »hat I niay raturn the !w»*»k wMbm 10 d.iyv ..tie* t 
recaive it lof an immmliatn refund of the iMirchase prioa 
I horehy reproxi»nt that I am over the a^e of ^1 v*’-'*x • havt# 

signed to that effeet below 

rr- 

SM|<»afUMt 

»*nnt Name Age 

Address 

r'lty State /in 
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f (j(o 


INSf.WMWJ*; 10 CLUVrHINH r.WI'Sr/i.t 

[ i : Uiji, iW», ;n| | i D ... f OUt Y 

LJ -■*■« I_| t.i •'■rjvt 

(.!./'A' f/'./r, . f n j i'rn! fnr //>r\■* .<• rt »■ . *) 


. r.' capr - 

llt’i'ciivtl tin < •! !•>/» ii (h'ifrjlifti ^ 

MQIiltriO MO. k : 'llilili'. vt II’MUI ApPAl’' •• •• l- 

_\ i ' C ' "• ' 

tutinto NO. \ 


INGURLD NO. 


j 


iicMAiw.t'of Acrr.ijstt's acini, if any f 

t L -/ t 


DATE DLUYERIO A CHON ‘AHCAi DUlViKlD (cW> ij r. qmltJ) 


tii -1C T1344-10 


ORDERS 


O 


JtiU'f /*»> 


oro 
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POST OFFICE DEPARTMENT 
PROHIBITORY ORDER 

In the Matter of 

Mailer 


PROHIBITORY ORDER 

no 6766 

WHEREAS, we were furnished a mailing piece containing advertising matter which you mailed or 
caused to be mailed to 

Mr Mill Costa 69 

(Name of Addressee) 

»0 fl W QrojjOgjWt Ato A1 listslo W 07*01 

(Address) 

and 



WHEREAS, said addressee has determined your advertisement to be a pandering advertisement offer 
ing for sale erotically arousing or sexually provocative matter, and 

WHEREAS, said addressee has requested the issuance of an order pursuant to the provisions of Title 
39. U S Code. M009, a copy of which law is printed on the reverse side hereof, directing you and voui 
agents or assigns, to refrain from making any further mailings to him |and his minor children residing 
with him who have not attained their nineteenth birthday). 

NOW, THEREFORE, pursuant to the cited statute, you, your agents and assigns, are hereby ordered 

(1) To refrain from any further mailings to the following parties at the indicated address, or intended 
for the indicated address by any variation of addressee designation, such as, but not limited to, oci upant 
householder, resident, boxholder, postal patron, rural route boxholder, and local, effective on the 30th 
calendar day after receipt of this order: 

_jfc mg jU|_ __ 


ADDRESS: 


(Street) 

« 07401 __W__ 07*01 

(City) (State) (ZIP Cod, , 

(2) To immediately delete the above-named parties from all mailing lists owned or controlled by sou 
or your agents or assigns. 

(3) To immediately abstain from the sale, rental, exchange, or other transaction involving mailing 
lists bearing the names of the parties mentioned above 


I POSTMARK| 
Dated:_ 


i* 'i \ 

/ •.f'i'? \ 

'•■9 / 


Am'A 3K3 

FOR J. BifrlOCtM Postmaster 

_ i q 710 

City State ZIP Code 


POD Form .... 

May 1%8 1 
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PUBLIC LAW 90-206 December 16, 1967 

"^400** Prohibition of pandering advertisements in the mails 

“(a) Whoever for himself, or bv his agents or assigns, moils 
or causes to he mailed any pandering advertisement whjch offers 
for sale matter which the addressee in his sole discretion believes 
to he erotrcallv arousing or sexually provocative shall be subject 
to an order of the Postmaster General to retrain from further 
mailings ot such materials to designated addressees thereof 
“(b) Upon receipt of notice trom an addressee that he has 
received such mail matter, determined bv the addressee in his 
sole discretion to he of the character described :n subsection 
|u) of this section, the Postmaster General • hall issue an order 
if requested by the addressee, to the sender thereof directing 
the sender and his agents or assigns to reft.on from turther mail 
ings to the named addressees. 

\c) The order of the Postmaster Gem -ral shall express !v 
prohibit the sender and his agents or assigns from making anv 
turther mailings to the designated addressees, effective on the 
thirtieth calendar dav atter receipt of the order The order of 
the Postmastet General shall also direct ihe sendei and his 
agents or assigns to delete immediately the names of the des 
ignated addressees from all mailing lists owned or controlled 
by the sender or his agents or assigns and. turther. shall piohibit 
the sender and his agents or assigns from the sale rental, ex¬ 
change, or other transaction involving mailing lists bearing the 
names of the designated addressees. 

;d Whenever the Postmaster Genera! believes that 'lie sendet 
or anyone acting on his behalf has violated or is violating the 
order given under this section he shall serve upon the send 
er bv registered or certified mail, a complaint stating the re.a 
sons for his belief and request that anv response thereto be 
filed in writing with the Postmaster General within fifteen days 
after the date of such service If the Postmaster General, after 
appropriate hearing if requested by the sender, and without a 
hearing it such a hearing is not requested, thereafter determines 
that the order given has been ot is being violated he is author 
iced to request the Attorney General to make application, and 
the Attorney General is authorized to make application, to a 
district court of the United Stales for an order directing com¬ 
pliance with such notice 

“(el Anv district court of the United States within the juris¬ 
diction of which any mail matter shall have been sent or received 
in violation of the order provided for by this section shall have 
jurisdiction, upon application bv the Attorney General, to issue 
an order commanding compliance with such notice Failure to 
obsetve such oider may be punished bv the couit as contempt 
thereof. 

“(f) Receipt of mail matter thirty days or more after the etfec- 
tive date of the order provided for by this section shall create 
a rebuttable presumption that such mail was sent after such 
effective date 

“(g) Upon request of any addressee, the order ot the Post 
master General shall include the names of anv of Ins minor 
children who have not attained their nineteenth birthday, and 
who reside with the addressee 

“(h) The provisions of subchapter II of chapter 5 (.relating 
to administrative procedure) and chapter 7 (relating to judicial 
review) t part I of title 5, United States Code, shall not apply 
to any provisions of this section. 

“(i) For the purposes of this section¬ 
al) marl matter, directed to a specific address covered in 
the order of the Postmaster General, without designation of « 
specific addtessee thereon, shall be considered as addressed 
to the person named in the Postmaster General s order, and 
“(2) the term ‘children’ includes natural children, stepchil¬ 
dren. adopted children, and children who are wards of or in 
• custody of the addressee or who are living with such add 

ressee in a regoJar parent child relationship 
(b'' The table of contents of chapter 5? of title 3*). United States 
Code, is amended by adding at the end thereof- 

•*4<KN Pr>>hitwti«>n .<( | »tnrierinn Itkcmml» in lie ** 

SEC- 302 The provisions ot this title shall become effective 
on the one hundred and twentieth day after the date of enactment 
of this Act. 

Effective Date: 4-15-68. 


/ 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 


—Bui- _<Gii //2_ 


(Print l 


/ tr>i I - /\ O . v. 


_ . . addressee (parent of 

r\ 


minor addressee| of the enclosed mailing from ^/Z-Z^T t^-~ Si: £ 

tP.O ■ c/ /S'S'S' Ct'fitTrtyL c * 7f3 7 - tyyj'oo/y 

_ 9 Vot- _ 


77" 




WSL*... 

consider this mailing to 


be a pandering advertisement which offers for sale eroticalK arousing or sexually provocative matter. 

Accordingly, under the provisions of Title 39, United States Code. ; -4009, 1 request that the above 
named mailer, and his 1 its I agents or assigns, be directed to refrain from making any further mailings 
to me |as well as to my below-listed minor children residing with me who have not attained their nine¬ 
teenth tmthday|. 




Signatuie 


■V-#- /9 


Date 


44: f ’ Cn escr* t 

Street 

i _ TiO. _ 

City §JAte 


C 7/«V 

ZH' Code 


NAMES OF CHILDREN BIRTH DATE 

_ 7-X 'S' 2— 


NOTE: This notice must be accompanied by the objectionable advertisement and the envelope or other 
mailing wrapper, in which the advertisement was received. 


POD Form 
May 1968 


2150 








CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 




NOTICE TO ADDRESSEE 


This envelope contains an UNSOLICITED ILLUSTRATED BROCHURE 
offering fot sale to Adults Only, a new marriage manual. If yoa do no* 
wish this mail or if you are not over the age of 21 years, DO NOT OPEN 
THIS ENVELOPE! Simply mark this envelope "REFUSED", sign your 
initials and return it to your mailman. Upon the return of this envelope, wa 
will endeavor to remove your name from our mailing list. Thank Yoa. 
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Ihs in IIh best dil;.’ hook of its kind ! have cvci seen 1 was 
.t .ivvrucd jhtMit the frank way m which the photographs 
depicted the various positions oi sex. but the publisher, assured 
•nc that this book would be offered only to adultsDr I M l 

‘This is the first marriage manual I’ve seen that didn’t heat 
iiound the hush.” Mrs W R New York City 

Thu N*»k gave us a whole new outlook on sexual possibilities 
*e never knew existed ” Mr. A Mrs J.K.. lais Angeles. Calif. 

I wish this book had been publish ’d I? years ago when we who 
first married ” Mr. A Mrs AS., New York City 

I only wish I had seen this book early in my mart ted life My 
narrage finally failed for just those reasons which arc covered 
•n chapter Seven of this book. If only I h id known what this 
'vrvok now makes so clear ” Divorcee who was asked to comment 

Wr expect to be married in a few months We feel that tins bonk 
*dl help pet iis off to a good start in sexual matters Thank* very 
nuch ’’ L II Af K. Chicago, III 

_ & •J &U •_ j 

CBC TABLE OF CONTENTS SXo 

Viih Ihc final cluplff jusl lumplcle a few • li.>ri week • ■, IT 
•HOTOCRAPHIC MANUAL OF SEXUAL INTERCOUKSI 
lie laiett, mo>i up-to-date w\ manual on the market ll i' itie w x 
•f today winch is presented to you, this is no compilation of 
irwient wisdom. People change, even the techniques of sex 
.lunge This is ti>day’s gu.Jc to xxual intercourse written f«*? 
u*djv’s people’ We ask you to review the table of contents 


Preface 

C hipter I. .... History of Sex 

Chapter II.. Dimensions of Sex 

Chapter III .. . Philosophy of Sex 

fl ipter IV . ... * You and Sex 

. hapter V .Male and I cm.ik Sex Organs 

Chapter V| ... Art of love Making 

Chapter VII .Positions for Sexual Intercourse 

Chapter VIII . ...Female Oral Anal Sexuality 

• haptei IX .Male Oral-Anal Sexuality 

i haptcr X ... .Female Technique for Satisfying the Male 

l hapter XI.Male Technique for Satisfying the Female 

Chapter XJI.Sexual Intercourse During 

MenstratHin and Pregnancy 

Chapter VI11. .Satisfying Substitutes 

( hapter XIV .Sexual Intercourse for tlie Old. 

Ill and Handicapped 

Chapter \V.Compiling Your Own Handbook 


Ac venture to aiggest that no three books taken as one. oiler the 
.omplete coverage of this single volume Tlie above table of 
.on tents but suggests the scope of what is c* I feted Kach chaptei 
iv J model of clarity, of dowrvtrxarth language wfuch takes you 
.rotantly to the heart of the matter Thi? book was not written 
for the professional, although we fitly expect that many 
professionals will insist upon having a copy of this book in a 
prominent oosition on their bookshelves 

Those who are considering marriage will want a copy ol this 
JK«**k Those who axe married and are ju»t beginning to find a 
main tedium in then connubial bed will want to trek here lot 
• ital answers to their problem. Those who are ill, old, or 
handicapped will realize that then *x life need not b< the 
cnawing. frustrating problem it now teems to be 
Perhaps you have feelings which you think axe unnatural, even 
abnormal Yet your tex nature cries out for fulfillment Which 
way shall you turn? What can you do? You can read this book 
and find the answer. 


IKY IT. IW>NT BUY IT . W,i:i „ M r n, .* i 


We as die put*! .Ikm. have \ ut a great deal ‘ ne n ... 
effort into tin hook. We have strong Icelines a •.r rl,.» 


I*'ol tins hook has long Ivo ii necdr.l m m. 

• onliiMon and in.il tdpitlmerit Wr f*vl i!.. » * 

immense value h» thousands of men and w«un 

ol our Miiorrity jnd ol the lailh we h.n<* m l 1 ..v ».. . 

we make this Simple slratrhtfnrwjid . oi.c. 

iopv of Till I'll*) 11 M.M M'lltl M \M \i n| 

IN I |*Kt Of IK SI Head it Have yom wi . d it I 
reading this * iok, you do not |cr| pown.il m \ 
knowledge ol sex it s i u.d your p.irtnei ■- . . -n; 

heights ol si*x u.d exi'itcineot and {deacon • v . 
hook 1 very’ penny ol s- u put.ii.rx- price • n 

reltimied Wfn' miilll b* I.* r»*r th in • I:.«INo. 

I ov»* I’ll’ th. lew moment il l.ik . to till . til 
0»iil«-v I Older hum H v x an unpoi:.int p n \ uu 


’X. 1 il to y *hi *ii and f'- yoiu %*•> partner t 1 *1. tdv.it 
this pioiK’cni v lunik ol vexual knowledge A only 
von have the opportunity to take adv mt.igc »J ti i mon 
pre publication \|tecial »tlcr Pleas*- u' Imli. \ po.i 
reply envelope is cm loved Ini your • oiivcm •' \u l 

remember, y«•>» are try-ng not buying, h<- il 

dissatisfied lor any reason yom money * * r nul v 
• piestron of delay’ I’Icim oidci today! Hot! m«l v 

will he glad that you did' 


r~ 


nw ■ 

r-iilTHrvU'-l 


■L-. 





1 


When It is published 11IT PHOT OCR APIIK MANl M »d 
SFXUAL INTFRCODKSI will sell Ini klJ*> ...I . 

it will he a fantastic h.ug.ain Itut now. a s| . i il po* puhhi • • 
offer, you tail purchase this first ol »kmd ho. n ha or \ /* *h 
.md save St for a limited tune only I Ins spend pie pill-I • t »• •»» 
.ilfrr will not he ie|H'jtcd again Vou luve mir chance • I one 
■ hanct »nly to take advantage of this tremendousotui 


"ill * eivi'ti /vi35||r s\F*.ixV/;.» 

»l. I v' • " i . • 1 i 

, pjei • */: 

•la.QM d-rjjj-i- 1 >. «»m , hi?' i " 

YOU MUSI BE OVER THI A<.E 01 :i YEARS IO 
OR DIR N<» book will be vhipptd to uriinairM •! nnnois 


list ENOLOSFDORDFR FORM ANIHDS1 V.l PAID I NVI i.Oi'i 


Pf NT R BOOKS. INC PO Rox 1 ‘j‘j'j 
(• rand Central Station New York, NY 1001/ 

Gentlemen 

tnrloieH plsiai imd S ... 

I 1 Cash | 1 Cbnak ( 1 Money Ord»*» 

Please ruth me in pletn waled wr.tptmr... n.orei of I . 
Photographic Manuel Of Sexual Intro course ar the special 
pre puhlreetion price of $9 98 

I uriderslend that I may return the hook withn. 10 dayv after I 
rererva it for an immediate refund-ol the purch.i’ai price 
I hereby repretent that I a»n over the ago of ?1 yean in .1 t h wu 
signed to thet effect below 

signature 

Print Name Aq»’ 

! Arfdresx.. . . . . 

i 

i City..State . . /ip 
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DEFENDANT'S NOTICE OF CROSS-MOTION. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT CF NEW YORK 

UNITED STATES OF AMERICA, 

Plaintiff, 

-againsc- 

PENT-R-BOOKS, INC., 

Defendant. 


The defendant upon the annexed affidavits, crcbs- 
moves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it to the calendar upon a further showing o; a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 


x 

NOTICE CF CROSS 
MOTION, 

Docket No. 

72 C 599 

x 


issued in this case. 
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relief as 
premises. 


DEFENDANT'S NOTICE OF CROSS-MOTION 


4. To grant such ocher, further and different 
to the Court may seem just and proper in the 


SIGNED: 


/ / /4*V / 

4: / ■ / fa ■ (: •/< i 

HERBERT MONTE LE^Y 
Attorney for Defendant 
295 Xadison Av'enue 
New York, New York 10017 


689-2220 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION . 

I/; (TEL STATES DISTRICT COURT 


UNITED STATES OF AMERICA, 

Plaintiff , 

-against- 

PENT—R“BOOKS, INC., 

Defender t, 


ANSWERING Ai’FIDAVI' 
OF HERBERT MONTE 
LEVY, Esq. 

Docket # 72 C 599 


x 


STATE OF NEW YORK) 

j 52 , j 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sv/orn, depones and 

says that: 

I an and at all tines hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT—R-BOOKS, INC. This affidavit is submitted in 
opposition to the Government's motion for summary judgment, 
and in support of our cross-notion for summary judgment. 

I am personally and fully familiar with all the facts set 
forth herein. 

At the outset, I note that this case is thoroughly 
moot, and that there is no case or controversy presently 
pending before this Court; any order entered by this Court 
enforcing the prohibitory order (iiereinafter sometimes PO) 
would be a useless order. As shown by the annexed affidavit 
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AFFIDAVIT OF HERBERT MONTE LEVY 


of RICHARD 5. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible -- and more so — using every 
possible available computer technology, to insure that 
second mailings are not made to persons in regard to whom 
1*C)' have been issued. Indeed, I myself have asked the .Just ice 
Department representatives whom I met wi th on this r use on 
September 2L>, 11)73 in Washington D C. -- Messrs, bchfffer 
and Cogbil -- whether they had any suggestions as tc how 
my client night Lake any batter precaution to insure against 
violations, and they were silent on this score. Nor has 
the Assistant United States Attorney in charge of this cus. 
locally, Lloyd Dakar, Ksg., ever been able to suggest any 
additional precaution:; which ny client should take. 

Not only has ny client taken every precaution to 


avoid the possibility of a second nailing, but ny client's 
position, as stated in the annexed affidavit of Mr. Schwarts, 
is that-it has no intention whatsoever of violating any 
PO, that under its existing computer technology it cannot 


violate the PO even if it wanted to; accordingly, there 
is not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring computer error). Certainly, 
a computer error could not be the basis for any finding 
of a contempt, nor could a human error, perhaps by feeding 
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an erroneous entry into the computer, ever be deemed <i 
contempt. Hence, since nothing can be accomplished by any 
order to be entered, and since Lhere is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

•..'in; case, too, is clearly moot, and v/c*. cannot so- ho-./ th¬ 
is any case or controversy within the moaning of the La i t- ! 
States Constitution, which would give this Court jurisdiction 
Nonetheless, though we note this plea in bar 
because of lack of jurisdiction, because of lack o: case 
or controversy, nootness, and no threat or intent by the 
defendant to act illegally, we now turn to other aspects 
of the matter. 

Irrespective of what we have set forth above, and 
what we set forth below, this case — along with all the 
other related cases — must bo dismissed for the failure 
of the Postmaster General to make the final finding and 
order that ho is required Lo make before any jurisdiction 
cun attach in Lais Court. Thus, Subsection IJ of. Section 400 ) 
provides as follows: 

"If the Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requested, 
thereafter determines that the order given 
has been or .if; being violated, lie is authorised Lo 
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reauast the Attorney General to make application, 
amt the Attorney General i:: authorL'/.aJ to make 
application, to a District Court o. *d’.u 
United State:; for an order directing 
conpliance with such notice." 

Thus, the Postmaster General must determine th.at 

the order given — the prohibitory order has been 

is being violated. Yet neither the order in this case, 

nor in any of the companion cases, makes any such 

tie termination. in fact, no do termination whatsoever was 

made by the Postmaster General. The order itself, a lorn 

order, merely recites as follov/s: 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captioned Prohibitory 
Order, the Attorney General of the United States 
j.s being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence was 

presented that defendant, act ‘d i u violation o a p - >h’• :>•! •'> — 

order, does not constitute a dr: to mi nation that defendant 

had violated or was violating the prohibitory order. 

Satisfactory evidence could bo presented to snow 

a violation, and there could be evidence presented contugf 

as well. Thus, there was simply no determination required 

by statute, but. merely a recital that a prime f acm e case had 

been made out.This is totally different from a determination 

having been made of a violation. 






f 
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Moreover, even had a determination been nude, the 
statute required such a deternin ition to be uu.de by the 
: stria:;ter (k'nor.el. "be d .•termination here;, such as it oar;, 

wade by a Director of Administrative Services 
• re aware of no delegation or authority to a I>o..-master tc 
, su .e a determination, and for such a local of f 2 ei il t 
m.af.e a request to the Attorney r.oncral o'. the United bum:.. 
Yet that is apparently \/h 1 ' hupp. 'nod hero. bo:.move. , 


t i>jy such pu nor t ou d Legation pursuant to e 11 • ’ ’ a. 1 . 

er rules, wo know of no authorisation for r.uch delegation, 

■ a.ud therefore, the entire proceeding, predicated upon thus 
or tier, must fall as being without a foundation. 

The so-called Pandering Law, 39 U.L.C. Section 4009, 
gives complete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO”) is indeed a 
pandering advertisement. Of course, many complaining 
addressees, whose libido is aroused by non-scxual materials 
or who are eager to shut: off the nailed flow of advertisements, 
have certified that an advertisement is a pandering one, when 
to a more reasonable person it night appear that such an 
advertisement was not pandering, i.e. , neither erotically arousing 
nor sexually provocative. Thus, according to the Report of the 
Co: lission on Obscenity and Pornography (bantam Hooks Ldi.ion, 

.1 97 0) , at p. 133 : 


S» 
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"Prohibitory orders have been issued against 
nearly 400 separate business firm nanes 
nailing sexually oriented materials; orders 
were also .issued against dozens of business 
firms advertising nonsoxual products." 

However, according to information we have 


received, the Government has not sought even one Court 
order to enforce a postal prohibitory order against any 


of the dozens of business firms 


advertising nonsexual 


products. It has sought Court orders only when the first 
mailing was — in the judgment of the Post Office 
wandering, i.e.,of a sexually provocative or erotically 
arousing type. Thus, for example, I have received 
in.formation, and therefore allege, tnat while 
prohibitory orders have boon obtained against mailings 
made by such organizations as the American Civil 
Liberties Union and the Practicing Lav; Institute 
neither of which mail any material which could con¬ 
ceivably be called sexually provocative or erotically 
arousing — the Post Office and its successor, the 
Postal Service, have completely failed to go into 
Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 


to show otherwise. 

Thus, the Government has been selectively determining 
in which cases it should seel; a Court order. Since nothing 
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can happen to a nailer unlens and until he violates a Court 

order, it is auit.e clear that Post Office censorship in 
now being used in the place and stead of the discretion o i 
the complaining addressee. Thus, the First Amendment is 
violated, because as construed and applied, and in iLs 
operation and effect, the lav/ vests the plaintiff and the: 
Attorney General with the power to make discretionary 
(.-valuations oi material, i'.iid to determine which advertisers 
Lo move against, on the basis of the type o£ material 
advertised. The underlying S tl<! Lute is repugnant to the 
First Amendment ami deprives defendant of its First 
Amendment rights, and is further repugnant to the clue 
process clause of the Fifth Amendment, and further deprives 
defendant of liberty and property without the duo process of 
law required by the Fifth Amendment, as v/cxl ns depriving 
defendant of the equal protection of the laws under the said 
. ‘full Amendment• 

The .. ir.inistrativc complaint issued by the Post 
f ice did not state any cause of action, in that it failed 
i.o allege/ the date of. the alleged second nailing, and in 
t eat it further failed to allege that sucli alleged mailing 
: made more t h r. 1') days after Lho defendant's til lege I 

■<.k:•• ij»t of the rlieged PO. 




1107a 


AFFIDAVIT OF HERBERT MONTE LEVY 

As construed and applied, and in their force and 
effect, 39 U. S. C. Section 4009 and the Rules and 
Regulations promulgated thereto and thereunder, are repugnant 
to the due process of law clause of the Fifth Amendment and to 
the Sixth Amendment, and deprive defendant of lihertv and 
property without said due process, and of its right under 
the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded him 
according to the decision of the Supreme Court of the United 
States in Rowan v. Un ite d St ater . Post: Of f ice D epartnenL , 

397 U.S. 729 (1970), for the following reasons: 

In every Post Office hearing, the hearing officer— 
an employee of the Post Office which is bringing the 
complaint—has been the prosecutor, the judge, the jury, 
and, to the extent to which he has introduced in evidence 
varying papers, a witness. Wherever the Post Office hits purportedly 
determined that defendant or someone acting in its behalf has 
violated a PO, such determination has been made without the 
testimony of any person whatsoever identifying any materials 
or the dates of their being received or sent, thus without 
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. :.y legal evidence v:!u : .:,aevcr. Despite repeated demand m-h- 

"1 -re for by t’n d.i for.-.; ant hero, no cc ’.plaining addre*.s“C 

over been produced at an uckunistrativc he 'ring, nor 

h u; any such, person's testimony been permit ted to bo taken 

by deposition after due end proper requests therefor/ the 

:>oit Office disregarding its ova rules and regulation-, '-u 

••■j.-ird thereto/ end consistently failing to give any 

Information whatsoever on how its ov/n rules and regulations 

are being implemented. It is our understanding tiiit t.ho 

Post Office has never even inquired as to the willingness 

of the complaining addressee to appear and give testimony 

at a Post Office hearing. Thus, any mere indication by a 

complaining addressee, or any written (but invariably unsworn) 

statement by the complaining addressee,as to the date of 

receipt of the second mailing, has been accepted as 

uncontrovertable Gospel truth by the Post Office, with 

« 

no ooportunitv being given to the defendant to show error 
or hostility on the part of the complaining witness. 

Insofar eis the plaintiff may rely upon the 
presumption of 39 U. S. C. Section 4009(f), such 
presumption is arbitrary, capricious, unwarranted and 
unreasonable, especially in view of the notoriously poor 
mail service of the last several years. 
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Thn Government purports to proceed upon what it 
tems, in its notice of motion, an annexed certified 
copy of the record of the proceeding in the Post Office 
Department, Hov/over, the certification which is annexed 
is totally defective, in several respects, as is set 
forth in detail in our memorandum of lav; to be submitted 
herewith. Thus, no evidence has been presented to the 
Court upon which it could me an order; the Government : 
motion must be denied, and summary judgment awarded to 


defendant 


Further, we note that the certification is 


remarkably locking in stating which officer has legal 
custody of the record. All "certifications" seen to be 
made by an official in Washington, D.C. Yet this 
official is not the one vho has either actual or legal 
custody of the record. On the contrary, "Files relating 
to the issuance of these prohibitory orders ( 329,000 is;; 
between 4/14/68 and 12/31/69) are maintained in 04 por.La 
service centers across the country and contain the 
complaints, the offending material, and the resultant 
prohibitory orvlor.'' Voi. Ill, Technical Report of 1 lie 
Permission on Oboe srlty an.I I\» mo ;r.iphy , p. 101. 


liven v/eirc; a co r L i. i ie. 1 1 i on here to be ] 


> ro; • • r 


und legally correct, it would nonetheless not afford 




1110a 


AFFIDAVIT OF HERBERT MONTE LEVY 


a basis upon v.’hich 
ami an injunction i 
certifies "that the 


any factual fi ad.iny:: could ha n ulc 
ssued, for the: certif ication n..r< ! v 
anu.'ucvi documents consLituto true 


copier, of original record:; which are in 


fh” officia.!. 


custody of the Post Office. P*;- irtncnt, to wit," then 
reciting the Post Office Pocket number of the: ease and 
the name of tiro complaining addressee. Thus, the* only 
papers which arc certified by Llie Guvcrr.i.:o::L are, at 
nost, the papers which would cont-iin the docket nut ;bor, 
and yet, such papers standing alone cannot possibly 
spell out any violation of a prohibitory order. For until 
the issuance of the administrative complaint by the 
Post Office, no papers hear a docket number, nor has 
the docket number of the ease been put on any papers 
.ante-dating the administrative complaint. Therefore, 
there is no certification of the record insofar as 
the issuance o f : the underlying prohibitory order, or 
the date of its receipt by the defendant. Since th: 

date of receipt is crucial in determining whether 
the prohibitory order has been violated, its effective 
date being 30 days after its receipt, there is, in the 
absence of any certification of the prohibitory order 
and the return receipt therefor, a complete lack of 
any proof of the date of the receipt of the prohibitory 
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order. Thus, the entire case must fall as being without 
a foundatior Moreover, the paper supposedly containing 
some proof of the date of receipt of the second nailing 

does not contain th i docket number of the case; thus, 
it has not been certified. Similarly, the return receipt 
showing the alleged date of r. ceipt of the administrative 
complaint docs not bear the docket nunher of the case. 
Thus, there is simply no proof whatsoever as to the 
receipt of the adninistrative conplaint. There is 
nothing to slun/, accordingly, that the defendant v/as 

accorded its procedural rights under the statute. 

The Pandering Lav/, as it existed at the 

tine of the alleged violation complained of hero, 
did not require merely that a prohibitory order be 
issued as an order of the Post Office, or its present- 
successor the Postal Service, but required that the 
prohibitory order be issued by the Postmaster General. 

In the case at bar, the prohibitory order was not 


issued by the Postn inter General. 

In the case at bar, the prohibitory order 

was not issued by the Postmaster General. It was not 
even issued by a local postmaster. It v/as issued, on 
the contrary, by the Director of Adninistrative Services. 
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We arc not av/arc of any delegation to such an officer 
of the power to issue a prohibitory order, and if there 
v,-as unv such delegation of authority, pursuanc t.o anj 
rule or regulation, v/e are aware of no statute \;hich 
would authorize such delegation to the Director of 

\dninistrative Services. 

The prohibitory order prohibited a nailing to 

(possibly anong others) a person by the pane of William 
Costa . However, the second alleged nailing wa 

not to such person, but was addressed to a different mine, 
to wit. Bill Costa , a person 

not naned in the prohibitory order as one to when a nailing 
was prohibited. Tl'.us, there wan clearly no violation of the 
prohibitory order. 

We turn next to the problem of whether, 
even assuming that the record is properly certified 
and that the so called evidence of ciate of receipt 
of the second nailing v;as admissible, — both assumptions 
being purely for purposes of argument, — a violation 
of the prohibitory order has been made out. We note, at 
the outset of this facet of the araument. that there 
is completely lacking any proof whatsoever of the date 
of the second mailing, that such date was never alleged, 
and that therefore the defendant was never accorded due 
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process of lav/ under the Fifth Amendnent and the 
right to know the nature and cause of the accusation 
against it under the Sixth Amendment. Just as sign 1 - <- leant, 
however, is the fact that the second mailing beui-a no 
postmark whatsoever. Thus, the Government is forced 
to rely upon the statutory presumption found in 
Section 4009 (f), that a mailing received more than 30 
hays after the effective date of prohibitory ordoi i-* 
presumed to have been sent in violation of the order, 
but, as v/e show in our brief, the effective date o 

she order is 30 days after it has been received, so 


that there is no presumption of a violation unless the 

second alleged mailing was allegedly received GO days or 

more after the date of receipt of the prohibitory order. 

We come next to the question of admissibility 

of the evidence of the alleged date of receipt of the 

second alleged mailing. In view of the improper certification 

of the record, v/e do not see how such proof can be 
» 

admissible in any event; it is completely unsworn to, 
and it is the rankest kind of hearsay. The Government, 
in its brief, has not attempted to sustain the admissibility 
of this evidence. We expect, however, that the Government 
will urge that, assuming proper certification, it is 
admissible under the Federal Business Records Act 
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(28 U. S. C. Section 1732 (a)) as a record kept in 
the ordinary course of business, it being the ordinary 
course of business to keep such records. However, 
as v;e show in crur brief, since the business involved 
is that of the Post Office, and trie entries as to 
alleged dates of receipt were nade by third persons, 
not by the Post Office, such rule does not apply. 
Moreover, even if such a rule did apply, in a nornal 
case, it would not be applicable here, for this reason: 

The nornal reason for permitting evidence 
of business records to be admitted is that such record 
are inherently reliable, hut i:. a prohibitory 
order-pandering case, wo submit, such evidence is 


inherently unreliable. For several reasons, a.s follows: 

a) The type of person who goes to the tine and 
trouble of going to t 1 Post Office to obtain a prohibitor 
order rather than merely tear up the material which offend, 
hin, especially when — as hero -- he lias been given 
notice of the contents of the envelope (see the right 
hand bottom of the nailing envelope), is obviously the 
type of person who is sorely offended by sexually oriented 
material, the type of person, Indeed, who very well 
night, usually does, wish to see as much trouble 
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caused to the nailer of such Material as possible, 
even when, as here, the Material involved has been 
held to be not obscene. This is cjraphically 
illustrated, despite all the hypocrisy Oi. the 
Pandering Law, in the st atenant of one addressee, in 
the case purportedly pending in this Court ot United 
States v. Pcnt-U boohs,72 C G06, where the addressee 
noted as follows on the notice (request) for prohibitory 

order: 

"I reauest nore than this (see below) • 5his 
form evades the real issue. I have no mnor 
children in ny hone, but YOU know this 
literature' is reaching hones that have Minor 
children. I Mi HOT CONTENT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING^ 

MY HOME; I EXPECT THE POST OFFICE AND JUSTICE 
DEPTS. TO FLUSH OUT THE SOURCE OF THIS . 

MAIL, GET Hill OR THEN IN PRISON, AND STOP AN. 

OF TilTS STUFF FROM BEING MAILED OUT AT ALn. 

Sinilarly, in another purportedly pending 

case, in the memorandum Eros the Post Office Dept, dated 

June 3, lOG'J, the Postmaster recites that the complaining 

.n* Jr issue, Mr. Griif-s, 

"...is very concerned about this type of 
literature in the mi's and offers his 
assistance and coope; Mian in trying to rid 
the nails of it." 

And this is very obviously the attitude of the Post office 
b) There may be community pressure, pressure 
post Office t'l fiei i.i n, or oven by the local Postmaster 
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postman to attempt to make oat a violation of a prohibitory 

order in order to cause more trouble for the nailer, in 

this emotionally-charged situi.tion. The defendant is 

precluded from obtaining an examination of the complaining 

addressee in order to determine this, and there is simply 

j.o v/ay in v/hich tb.e defendant can ever obtain such 

information. But this has happened. Graphic and dramatic 

proof of this of a direct Post Office attempt to influence 

an addressee to set forth a false date of receipt of mail so 

as to be able to find a violation of a prohibitory order, 

-- v;as accidentally uncovered during a hearing in another 

case involving this very defendant. 

Thus, in the Post Office case entitled "In the 

Matter of: Violation of Prohibitory Order No. 633, issued 

against Pent-R boo!;:;, Inc., Respondent, on behalf of 

Thelma M. Moser, Complaining Addressee, by Postmaster, Phoenix, 

Arizona," Post Office Docket " U14-Pa64-633, Gary Langer, 

bug., then of nv office, at the Post Office hearing, asked to 

look at the original folder. Upon it being examined, Mr. 

hanger noted that in the file, there v/as a card, obviously 

prepared by the Tost Office, the bottc m of v/hich purported 

Lo shew the date of receipt reading: 

"On August T1 , 1969, I, Thelma Moser, received 
from the Pent R Book (sic) a second letter", 
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apparently signed by Thelma Mor.er. But immediately preceding 
this legend, also obviously prepared by the Post Office -- 
which had failed, however, to cut it off — appeared the 
fo1lowing: 

"In order to make a case against this firm wo 
must have signed statement as to date of 
delivery of the second letter. The date given 
is an estimated date, but will give us the 
correct waiting period to carry on this complaint. 
An envelope is supplied for your convenience 
and no postage is necessary." 

A Xerox copy of the card is being filed with this 
Court in United States v. Pont-K Books , Inc. , 6 9 C. 1362. 

That this came from the.* Post Office is quite clear 
no one else would or could have given this "information" 
and supplied a postage-free envelope. The Post Office's 
clear motive was "to make a case against this firm 
(defendant)", and the date given was an estimated date, 
obviously "estimated" by the Post Office in order to give 
them "the correct waiting period to carry on this complaint." 
Thus, the alleged date of receipt of the second mailing in 
that case was a totally fictitious date that the Post Office 
itself "estimated" in order to show a violation. (How could 
the Post Office make an estimation of that which was not 
within its own knowledge?) It will be noted that the alleged 
date of receipt, August 27, I960, was completely typed 
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in on the sane typewriter which had written the instructions 
and was obviously not done by Thelma Moser. Filed in 6 9 C 13G 
v;iii be a photocopy of the transcript of the stenographic 
minutes of the Post Office hearing on this nati-Ci . 

In the complete absence of any opportunity to cxoj., 
examine Thelr.ia Moser, or the Postal officials involved 
an opportunity constantly requested by us, but always denv 
each and every case, — the defendant is simply at the * 
of the Post Office, when the Post Office thus uni.lutoi.ally 
decrees the alleged date o r receipt of the second nailing, tr 
get a correct waiting period to carry on its complaint. The 
Post Office obviously pichs a date convenient to show, in 
their legal judgment, a violation. How widespread this 
practice has been by the Post Office, it is impossible to 
determine. (V.’e should also note that the Post Office has 
con ;latently taken the position that receipt of a second 
mailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
nosition is incorrect, it explains why the Post Office does 
not always suggest a date of receipt of the second nailing 

more than 60 days later.) 

Of course, this shows that when the Government 
seeks equity here, it does not cone into Court wiLh clean 
hands. Its hands are despicably defiled by its covert 
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atter.ipt to frame the defendant in the Moser case, an attempt 
disclosed only through its carelessness in not cutting o.f 
the top of the card in this instance. While thi:> is nor 
one of the cases presently pending in which summary judgment 
is sought, the simple fact is that there is no investigatory 
tool whatsoever by which we can ascertain how widespread 

'-his practice is and was. Denied th a right to esn'r-o- . 1 

examine a complaining addressee, which we contend is a 
denial of liberty and property under the due process clause 
of the Fifth Amendment and the denial of the right to cross 
examine and confront defendant’s accusers under the Sixth 
Amendment, but with the proof of at least one attempted 
frune-up, we submit that the Government must either submit 
all 0 f its complaining addressees and Postal Officials to 
confrontation and cross examination, or that equitable relic? 
should be denied by the Court. 

In ny affidavit, I note that the Post Office 
hearing examiner sit; as th. witness, judge, and jury. 

An examination of the transcript of the minutes mi th-' 

Moser case shows the vice of such multiple roles being 
combined in one person, 'flic hearing officer was David 
S. Kelson, Esq., an attorney tor whom I have the greatest 
respect and admiration. Yet even Mr. Kelson, when face.1 
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with indubitable proof of the Post Office framing a 
defendant, rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe dental 
of due process to pern.it the sane person to be witness, 
judge and jury, especially when he is employed, as here, 
by the sane Department which makes the accusation oi 
violation. 


Thus, whatever exception there night bo based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of 
highest Government officials, and with at least one 
Postmaster having been found out to attempt to obtain 
false statements as to date of receipts of second mailings, 
it would simply ludicrous co hold that there was any inhere! 
reliability in the alleged statement by an addressee of the 
date of receipt of the second nailing. 

The alleged receipt purporting to show 
the date of receipt, purportedly initialled by the 
complaining addressee, does not clearly show the date 
it was received. It merely recites "received," or a word 
or words to such effect. The next line sets forth the 
initials of the addressee. This may well show the date 
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the Post Office received the material from the complaining 
addressee, rather than the date that the complaining 
addressee received the second mailing from the defendant. 

It certainly is not proof that this was the date of receipt 
by the complaining addressee of the defendant's second 

alleged mailing. 

The proof of date of receipt of the second 
alleged mailing merely purports to show the date upon 
which it was received — but in no way, shape or 
forn does it set forth by whom it was received on 
such date. It could mean received by the Post Office, 
it could mean received by anyone, and theie is simply 
no signature to even vouch for such a date of receipt 


even by the Post Office. 


While the law eis quoted in the Government 
brief now permits a complaint to be issued by the 
Postal Service, it is nonetheless true that t-he 
statute as it existed at the time of the issuance o. 
the complaint in the case at bar required that the 


complaint be issued by the Postmaster General. Ho, too, 
with the order determining the violation. But in the case 
at bar, the Postmaster General did not issue the 
administrative order finding the violation, or any 


administrative order. 
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On the contrary, neither the conplaint nor the 
o^Jor were issued even by a local Postmaster, but 
uere issued by the Director of Administrative Services. 

'mere has been neither show.in-j nor claim that 
there was any statutory authority palpably lacking --- 
Lor the delegation by the Postmaster General to such, 
pe- .,on, an authority which would seem to bo singularlv 
lacking, in view of the fact that recommendation has boon 
aide to the Attorney General to seel: a Court order upon 
the say-so not of the Postmaster General, a Cabinet officer, 
but on the say-so of a minor functionary. If there \v- such 
a delegation of authority, we are unaware of it, and further 
unaware of any statutory or other basis for such delegation. 

Finally, wo note that the prohibitory order and 
the complaint issued out of the Post Office not at Allendale, 

address to which the first nailing was nade, 
but out of Newark, New Jersey 

‘he submit that the Postmaster at the latter city 
has no jurisdiction over mailings to the former city. 

This affidavit has been particularly directed 
towards the particular facts in this case. Me also submit 
herewith an affidavit by Richard S. Schwartz, which will 
bo filed in every one of the presently ponding Poni-R cases. 
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which attacks the proponed relief requested by the 
on numerous other grounds, common to all or the cus 
pending in this Court, against this defendant. 

?Qr the re* i.soi.s srated in this cirridavrt 


Gove 


• ' r i 


rnnen 


as well as for the reasons set for 
i lore generic affidavit, we submit 
motion for summary judgment should 
denied, and that our cross motion 


th in Mr. Schwartn' 
that the Govcrrru.nt 
be in all respects 
for summary judg.men 


should be in all respects granted. 

Sworn to before me this 

day of Uovcraber, 1973 

iiilRDirIrnToHrc THW 


OIISOM SAFPfTS 
Notary Public, Stats of New Torle 

No. 347 r ..tTR 

Quoli'iert „ Kinij County g 


.. "jj ^ounry 

Commission Expires Mur^h 30 , 19 
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DEMAND PGR HEARING, ETC. 


Postmas t c c 

// o 7/0 Z- 


FROM: Herbert Monte Levy, Esq. 

25o Mcdrson Avenue 
New York, New York 10017 


:/ 5 r ? 

< (/ \ * LJi. * X X~*+J m 

ads. P.O. ( C (> ctx) , 

P.O. Docker No. <f - £ ?£/ 


I . /f, / / j'( 9 £ c 7 


Client Has received the Complaint in the above matter, elated 
j-ioOf {2 1^6 9 ■ . We Hereby demand a bearing, ana 

Farther reqaest pursuant to Rule 956.10, that this matter be 
consolidated with the many other Complaints invo..v.».ng client 
pending across the country, involving the same or similar 
mailings, and removed to New York for hearing. Our acmunu 
lor change of place of the hearing is made pursuant to 
Rule 956.6, not only to satisfy jurisdictional requirements, 
but to avoid questions of unconstitutionality. Moreover, it 
is our understanding that your practice is to present no 
witnesses whatsoever at the hearing though we will have numerous 
witnesses including varying personnel of client, to testify as 
to precautions taken and precautions possible to prevent 
violations of the Prohibitory Order, and whether, if there was 
a violation, the violation was intentional, inadvertent or 
preventable. We further intend to have one or more witnesses 
from this area to testify as to the arbitrary and unreasonable 
nature of the underlying statute, and hence its unconst j. tctionalia 
both on its face and as applied to this case, based upon t*»cir 
expertise in the rail order business. For a further explanation 
of our claims in this matter, we .enclose herewith a copy oJ 
an Answer filed in a pending case (prepared by undersigned) 
entitled United States v. Look Bargains . [if such a copy Is 
not enclosed herein, we note that a copy thereof w^o pr>-Vj.ou^ly 

furnished to you in (/,;-9 . t , 9'-^ _ads. 

P.O. ( /J / )', P.O. Docket No. 

Wc hereby incorporate by reference all points made in the s^.id 
Answer and make the same defenses and objections as are made 
therein. , 
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We demand that the complaining addressee .appear >.o testify 
and be cross-examined, or, in the alternative, tnat the 
Complaint be dismissed. Kindly advise us if the complaining 
addressee will appear, simultaneously with or before we receive 
the Notice of Hearing, so that we may determine within nve 
days of the receipt thereof whether to take testimony o^ 
the complaining addressee by deposition. Denial or the ij.g*.«- 
to confront and cross-examine would be in violation Ot clro.*.. s 
Sixth Amendment rights. 

In order to assist our determination as to whetrier to taxc 
depcsition, kindly advise as to who the "Deposition Officer" 
v/ill, he under Rule 956.8, his rees, and the aui.nori>-y *-&*■ 

Post Office contention as to payment or rees and expanses to 
Vi tricss-S/ ■ cuiiOunt tii*c. >roo 1. 1 s^r.cc wc *"1 c*v & ci* * ^c 

to find rin^ lav/ requiring such payment. We further request 
.and remand that the deposition be taken in hew Vor.\ v-^cy. v.c 
f\li* J ..cr demand to be advised v/r.ether the addressee was 01 is 
a Post Office Inspector, working for the Post Office, affiliate 
v/ith it, or influenced by n. 


yorder to assist in tno cooraination of mo nu»u 0 ..ous cs-^eo 
pending across the country re client involving the same o*. 
similar mailings, wo arc sending copies of this latter to 
the Assistant General Counsel of the hiailability Division of 
the United States Post Of nee in Wasmngcon, as well c.s >_o 
the Postmaster General. 


We hereby demand dismissal of 
reason(s): 


the Complaint for the following 


1. The underlying legislation authorizes PronibitO*y 

Orders and Complaints to be issued by the Postmaster 
General. The order and complaint here were not 
issued by the Postmaster General. There has seen 
r.o delegation of authority by the Postmaster General, 
and any such delegation would bo in contradic<_ion o.. 
the statute. Wc accordingly take the position that 
the Prohibitory Order and Complaint here (is) (are) 

(a nullity) (nullities). If either the Order or 
the Complaint were issued by someone other than the 
local Postmaster, our contention applies a forti oran. 
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2. The Complaint fails to allege or show the date of 
the alleged second mailing. Since a second mail! 
would violate the Prohibitory Order only if sent 
more tnan 3u c.ays after me orrective date or me 
Prohibitory Order, the Complaint fails to state 
a Cease ol action. Moreover, failure to «..avise 
o£ the alleged date of the alleged second mailir. 
denies client’s Sixth Amendment right to know th 
nature and cause of the accusation against it, an 
deprives it of liberty and property without due 
process in violation of the Fifth Amendment. 

2 


tyr/n cy,iuj -twadf- 

/ / UU, , ^y (ZSlP 


0 


0 
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September 3, 1969 


i.liiaa Lawrence, :sq., 
'.ciiiatafcfc General Counsel 
ailability Division 
-bat Office D*oartaent 
■ijsniagton, D.C. 

Dear Mr. Lawrence* 


He* 


Pent-H Decks, Inc. 


ads. ?. 0 . 

P O. 
?.C. 
P.O. 

" i> o. 

•» r> r, 

___• v. • 


(Methen/) 
(Stasiak) 
(Coffin) 

(Ferguson) 
jttgE i raw) 


Jc. 05-P-292 
ao. as-p-291 
No. UK 69-6370-121 
No. NK-69-6766-133 
No. PH-69-5342-77 
Do. 3oaP 69-35 


'.^ain I must appeal to you from the Orders and/or Hearing Denials 
m the above setters, all of which were received by me last week, 
asking that you consider this as a notice of appeal and a orief 
in support thereof, and incorporating by reference the orrujaents 
previously made in n»y varying letters to you. 

I am particularly concerned about the first two matters indicated 
cibobb, wherein the deewand for hearing was milled eight (8) days 
after we received the complaint, and, moreover, the Order decid¬ 
ing that the Prohibitory Order had b*.«n violated was dated one 
day prior to the date that the complaint was received. 


iiay we here a prompt ruling ou all these matters, and also your 
advice aa to whether I should send copies of demands ior hearings 
to you and/or the Postmaster General in order to expedite matters, 
iv files are. Indeed, getting rather clogged with oil these matters. 


3 uscerely. 


Herbert Mcnte Levy 


-LlV'.'SOl 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

Plainti£f, 


ANSWER1NO AFFIDAVIT 
OF R [ CHAR 1 > S. SCHWAR TZ. 


-against- 

PKNT-R-BOOKS, INC. 


Docket i: 
72 C 599 


Defendant . 


x 


STATE OF NEW YORK) 

: s s. : 

COUNTY OF KINGS ) 

RICHARD S. SCHWARTZ, being duly sworn, deposes and 


says that: 


I am and at all Limes hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition the 
Government's motion for summary judgment herein/and in 
support of defendant's cross-motion for summary judgment. 

I am fully and personally familiar with all the. Pacts set 


forth herein. 
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EXTRAORDINARY PRECAUTIONS TAKEN BY DEFENDANT 
TO AVOTD OFFENDING RECIPIENTS OF ITS MAIL. 

Upon the outside of all mailing envelopes sent by 

defendant, or upon the outside of an inner sealed envelope, 

there had always appeared a notice advising the recipient 

of the nature and content of the advertisement contained 

therein.* If the recipient did not want this material, 
he merely marked the envelope "Refused 1 , as invited to by 

defendant, initialed it, and returned it to the postman or 
dropped it into a mail box which he was sure to pass sometime 
during the day, all at defendant's expense, after witch defend¬ 
ant removed the addressee's name from its mailing 1 list. 

Defendant had thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 

consuming necessities inherent in.the addressee obtaining 

* This practice ceased in 1970, when the Goldwater Amendment 
to the Postal Reorganization Act of 19/0 required the legand 
"Sexual ly Oriented Ad" to appear on : lie envelope or on an inner 
sealed envelope. Defendant then followed that law. See Pent-R 
B ooks. Inc, v. United States Postal Service . 328 F. Supp.297 
(E.D. N.Y. 1971). 
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t he Prohibitory Order and following through for a complaint. 

We emphasize that defendant had always done tlis -- starting 
long before the effective date of the Pandering Law. 

Defendant has thus always been extremely careful of 
the sensibilities of persons who might otherwise be offended. 
Incidentally, lest the Court think that the more than 200,000 
prohibitory orders that have been received by the defendant, 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
percentage of prohibitory orders received by it from all its 
mailings is some 2And though some 200,000 people 
purportedly objected to our ads, more than 430,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, for"The Photographic 
Manual of Sexual Intercourse", have been ruled non-obscene 
and constitutionally protected by Judge Masterson of the 
Li. S. District Court for the Eastern District of Pennsylvania, 
Un ited State s v. Stewart , unreported, Crini. No. 69-162, 

Order dated October 13, 1971. Under these circumstances, 
we note that if 39 U.S.C. §4009 or its successor be applied 
to the defendant, who is shown here to be engaged solely in 
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publishing, selling and distributing materials protected 
by the First Amendment, with a warning notice described 
above, such application is unreasonable, arbitrary and 
capricious, repugnant to the due process of law clause of 
the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avoid a conflict with 39 U.S.C. 
§4009 -- as we shall show below. For the price of compliance 
with §4009, as we note below, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their -- and defeflant's 
-- First Amendment rights -- a possibility never considered by 
the Supreme Court of the United States in Rowan , a case which 
was instituted in the early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law w. *ked oul in practice. 
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SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALT POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS ADVERTISEMENT'S OF THE RIGHT TO DO SO, AND 
SINCE DEFENDANT NOT' ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER. 


The so-called Pandering Law went into effect on 
April 14, 1968. At that time, no one knew for certain what 
its operation and effect would he. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this lav? 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to be in conflict with the law. 

We thus claim that the law, so construed and .applied, in 
its operation and effect, does violate the FirsL Amendment. 

At no point whatsoever did defendant ever will fully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used, 


k 
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v-’e submit that not only does defendant have no intent of 
violating the prohibitory order here, but it could not do 
so even if it wished. It is our contention that in the complete 
absence of any willfulness in the second alleged mailing, 

plus the fact that there cannot be a willful mailing, ! vafto>-, 
an order of this Court should not issue. 

As we shall show in some detail at length below, 
there is no doubt of defendant's good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all. deal with second .alleged mailings in 1969, 
in which year Pent-R made about 10,000,000 mailing, . Lul. long 
Prior to the 1968 effective dale of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with ray assistance, through arrangements made with a computer 
house and a system was devised ns shall he set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,0o8. V/e are advised by the computer house, 
that it now estimates that it used the services of the 
equivalent of 25 people working full time for 6 months -- 
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which it computes as the equivalent of one person working 
3000 days, or 24,000 man hours -- in order to set up and 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in J.971, and i.s 
still carefully programmed, to guard against second malliings 
to such an extent that the computer eliminates even mailings 
i hat have not been prohibited. Thus, as we learned of mistakes 
which took place, wc corrected them at once, and took vigorous 
steps to prevent recurrence of these mistakes or further mistakes 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
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although we received something more than 200,000 prohibitory 
orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
be fair to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
now the Government charges that only some one guar.' or of one 
percent (0.025%) of the prohibitory orders issued to Pent-R 
were violated. Moreover, every time v. T e have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would he made to such complaining 
addressees. We have fed these names .nd addresses into the com 
puter for a thir d time upon receipt of a Complaint filed in thi. 
Court. 

Even if an injunction were issued in this case, iL 
would and could have no effect by way of insuring bet ter com¬ 
pliance in the future. With all the efforts we have made, 
it would be unjust to us to do so, in view of our good 
faith, and not in the public interest. 

Actually, our success ratio is even better I ban 
the figure of 3 ft\ of 17, violations -- or *-)[) >//•,"/, compliance. 

Thus, we note the following: Al I mailings for defendant, were 
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handled by another corporation, RAS Enterprises, Inc., of vjhich 
Mr. Stewart is again the President and I am again the Secretary 
as here. The mailings made by HAS Enterprises, Inc. are a linos 
all of a nature that sortie would undoubtedly find oral ‘colly 
arousing or sexually provocative, so that the mailings . 
virtually every other corporation which had been processed 
by RAS have resulted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,100 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 
issued in the first half of 1972, none in the second half of 
1972, nor in the first 6 months of 1973. Since then, the a 
have only been three administrative complaints, all issued 
against an affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard t:o one of the 
complaints, so we are at a loss to know whether or not it. 
was justified; in the two cases where some materials were 
annexed Lo the complaint, it i 5. perfectly clear that the 
prohibitory order was not violated. Thus, though there 
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are approximately some 248, *300 prohibitory orders issued 
and outstanding against all such corporations, there have 
been only some 10 administrative complaints of violation 
between January 1, 1972 and date -- an alleged violation 
rate of lers than 0.004%*. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 17, so that 
it is plain that, by falling below this rate of error, defend- 
and (and its computer house) have done a superlative job. 

There is simply notKng else that we can do, of which we arc 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. 1 now 
detail the course of our computer campaign. 

Of course, before the Pandering Law became effective 

. » • ' 

in 1968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following way. 

After a prohibitory order was obtained in the Post 

Office, it was opened by defendant, and dated with the date 

* This rate assumes that all ten administrative complaints 
were valid. Since we know that: at least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July I, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 is 
cut from 0.004% to 0.003%. 
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of receipt (subject, of course, to error -- a lot of them 
in the beginning, where we failed to put on the date of receipt). 
A photocopy of each prohibitory order was made, which was sent 
to the computer house, or "Listing House", while defendant 
retained the original for its files. At the computer house, 
the names and addresses of persons to whom mailings should not 
be m°do, as they appeared in the ordering part of the proh bitnry 
orders, were typed. These were then read by a device known 
as an optical scanner, whose function it i.s to translate the 
written material into electrical impulses which are put, and 
then stored upon, a magnetic tape, in a symbolic form. Ihe 
l’ent-R mailing list was put up on a tape itself. VJnen a 
name appearing on a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 
would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were-sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to and 
rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
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from others, similarly situated to the defendant, advertising 
or other materials similar to those disseminated by defendant. 

They 'ere and are mailing lists of names of persons such as 
doctors, dentists, attorneys, accountants, drtiggists and 
other professional people, and owners or proprietors of various 
businesses thus assuring as much as possible that none of the 
addressees were or are minors. Because of their nature, many 
of such mailing lists owned by defendant, and.those rented or 
purchased from others by defendant and others, overlap, and 
the name of the same persons frequently appear on both such 
lists. 

In view of the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
in any lists rented by the defendant, especially since the names 
on rented lists were usually listed in random rather than in 
alphabetical order. Since the use of an optical scanner 
and computer to eliminate names on a list involves the 
copying of the names (by their translation into symbols 
stored on the magnetic tape), and since the owner of the rented 
list will not permit that list to hr copied, the defend.'nt 
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found that it was impossible, simply impossible, for it 
-- or others -- to comply with a prohibitory order insofar as 
the use of a rented list is concerned. 

Moreover, many mailing lists were not available 
for purchase, being available for rent il only, no matter what 
the price. When a list is sold, the price is many tine- the 
rental charges. The operation and the effect of the statute 
has been that, oaf ter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
lists. It could only use a rented mailing -list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can mail to persons on mailing lists, which ^re 
available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since 1970. 
Defendant estimates that, because of this limitation, it 
and the corporation which processes its mailings, and which 
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now owns its mailing lists -- HAS Lj.TLkPLiShS, TiX. 

have been deprived of the right to mail to somewheres bcLween 

5,000,000 and 10,000,000 persons. Even allowing for a 

207o of overlap of names on mailing lists already used with those 

on such rented mailing lists, the operation and effect of the 

statute has been to prevent mailings for first Amendment 

materials to approximately 8,000,000 persons within the 

United States within the last three years. 

Further, in this connection, we note that on 
occasion, the rented mailing lists would not be delivej.ee. 
to the defendant or its computer house, but the owner thereof 
would insist upon having names and addresses on such iist 
printed or typed by itself or others and sent to separately 
owned letter shops or mailers where the material to be mailed 
is inserted in the envelopes, or is otherwise packaged, and 
mailed. We have included in our estimate above such mailing 
lists wKch also are obviously unavailable to the defendant, 
because of its effort to comply with the Pandering haw. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
by the sender. If it was intended to so apply, then defendant. 
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who had exercised the greatest care, would be deprived of 
liberty and property without the due process required by 
the Fifth Amendment, since the only way to avoid second 
mailings to a name on a rented list is by so limiting the use 


of rented lists as set forth above, and thus effectively 


restricting the freedom of speech and press of the dufenda- 


herein. 


There was a second problem which became apparent. 

In order to print out an entire protester-free list, the list, 
would have had to be printed out anew at least once every 10 
days. This particular aspect of the matter itself would have 
cost at least a minimum of $18,000 per year. lo circumvent 


this cost, three carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 

Accordingly, in order to comply with this unconstitu 
tional provision of the law, the use of carbon copies of 
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mailing labels was abandoned by defendant in 1970.* lhus, 
the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 

A third problem which was run into was that the 
optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 
the mailing list contained the name of Richard A. Jol.uo, the 

computer would simply not recognize the name. 

To avoid this problem, and similar problems, the: 

only way to prevent second mailings was to so program the 
computer that all persons with the same last name at the 
same address should not get mail. This was done in 11/0. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if out- 
attorney's wife Marilyn W. Levy, Esq., who at about that time 
had an address of 1133 Sixth Avenue, had appeared on a different 

*Such use has recently been resumed, but o- y to the limited 
extent that carbon copies are made of nan...t and addresses only 
of those who have bought from us, as to whom the Pandering Law 
docs not apply, Cf. Pont-R Rooks, Inc , v. United States Postal 
Service^ 32S F. Supp. 297 (E.D.N.Y. 1971). And in any event we 
have finally worked out a method for their use anyhow, so as to 
still comply with prohibitory orders. 
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nailing label as having an address of 1133 Avenue oi: the 
Americas, New York City -- the same actual address, but different 
to a computer — a mailing to her could not have been p;evented. 

In the meanwhile, the Supreme Court of the United 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge of the operation 
and effect of the law. The defendant, even though it had 
pioneered the way in presenting a method by which an unwilling 
recipient could get its name removed from its mailing list 
without any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to even 
better comply with the law. 

To even better comply with the law, an improvement 
was made on or about November 14, 1970. Under this new 
system, the computer sought out the first five letters of the 
last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 
has the same first five letters in his last name -- even if such 
other persons had requested mailings from the sender, and even 
if their first names were different and wore in fact different 
people. Thus, if one Murray Schwartz at 295 Madison Avenue, 
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New York City, had obtained a prohibitory order, the computer 
would have automatically prevented mailings to all persons 
at that address the first five letter of whose last name are 
SCHWA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Schwartzman as well as to 
Schwartz, Schindler & Levy, all existing persons or firms 
at that address, would have been prevented. 

Thereafter a still further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
RAS mailing liscs the names of all persons as to whom the 
following three factors also appeared in the Government list 
supplied under the Goldwater Amendment or in the names supplied 
by the Prohibitory Order: 

A. The first five letters of the Last name 
coincide. 

- B. The first three digits of the street address 
coincide, nd 

C. The zip codes coincide. 

Thus,' in addition to weeding out the names and addresses of 
the persons mentioned above, all persons within the zip code area 
(10017) whose last names began with SCHWA at any address in 
that zip code area which began with 295, would be eliminated 
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from the RAS list. Thus, any Schwartz, Schwa rtznnn, 
Schwartzberg, Schwarz, etc. at 295 East 42«d or ?9", Host: 4Ut, 
etc., etc., wcuiM not receive mail, ever, though some of 
such persons might he customers.* Iue problem is a.so 
solved of preventing a mailing to say,1131 Avenue of th- 
Americas, when the address we were given was 1133 Sixth Avene.- 
since the numbers of the street address control. Wc have 
'thus succeeded in avoiding the type of problem set. forth in 


the annexed page from "Popular Photography. 


Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 
address; a mere speck of dust on a computer tape may prevent 
the elimination of one or many names. It is estimated that 


there will be a computer error factor of one half of one percent 

* Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 3_>-40 L 


of the cases. We 


note that should a Schwartz in Co-Op City 


obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us -- and that this would continue perpetually 
even after the one objecting, Schwartz moved out. 
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(0.57 o ) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAG under Lhe 
Goldwater Amendment). 

- ' I should perhaps also add that when we receive a 
complaint of a violation of a prohibitory order, we once 
again feed the name and address of the addressee into the 
computer, even though in almost all probability it is already 
on our tapes, and though the second mailing was due to matters 
beyond our control (e.g., the second mailing was to a new 
address when the Postal Service had only ordered cessation of 
mailing to an old address). 

That our program seems to be working is evident 

from the fact that in November, 1971, only four complaints 
were issued -- one of which seems to be explainable only by 
computer error, two of which were caused by Post Office 
error, and one of which cannot be explained because we have 
.not been furnished with sufficient documentation, according 
to advice from Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was leceived. So, too in 

September, 1971. 





1148a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 


Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that o' IVnt-ll 
Books, Inc., in order to comply with the law, have taken 
precautions whidi result in elimination of mailings even to 
persons who may desire such mailings. We would estimate 
that that would include some 50,000 persons.* Under sue' 1 
circumstances, in addition to the clmr violation of its 
First Amendment rights, it is further clear that there would 
not or could not be any willful violation of a prohibitory 
order. Accordingly, it would seem that this case would be 
moot, because any judgmert, when rendered, could not have 
any practical legal effect upon the then existing controversy. 
Indeed, there is simply no controversy hero. 

To further note the good faith of defendant, 
we note that, as already stated, Pent-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent 

ative measures designed to insure that mail would not reach 

* This does not take into account persons in the Armed Fores 
who may be deprived of mailings,it would seem that one person 
named "Smith" or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respective 
last name at such APO address from receiving any mail from us. 
We have no idea how many persons have the same APO address, we 
are thus unable to come up with a figure for this problem 


A 
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those who did not. want: to receive its mail. Moreover, when 
the Goldwater Amendment came into operation, requiring that 
publishers disseminating sexually oriented advertisements must, 
subscribe to a list of persons who did not want to n*< ivo 
such ads, defendant was the first -- and for a long time the 
only -- subscriber to that list, which subscription cost it 
$10,000 a year.* While continuing to comply with that 
requirement. Pent-R tested the statute before a three Judge 
Federal Court; during the course of those proceedings, the 
Government constantly modified its regulations, under the 
Goldwater Amendment so that that case was rendered moot and 
dismissed. One of the modifications followed Pent-R's practice, 


begun long before the statute was enacted or became effective, 

of giving a warning n otice of the type of contents on an inner 

*In analyzing the first such list supplied by the Government, 
we ascertained that 621 names on that list of 31,604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Th «s, 
some 2% of those on the Government list are prior buyers. Sl " c ^ 
the Government list includes names of children, if wo assume 1.) 
children per adult name, then some 57, on that list were prior 
buyers from plaintiffs there. Wc cannot even estimate how 
many on that list were prior buyers from other sources ot 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the receipt o ads 
for sexually oriented materials. 
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sealed mailing envelope. Pent-R Books , et al v. U. S. Postal 
Service, 328 F.Supp. 297 (1971). To further put this matter 


in context, 


that allh . 


200,000 prohi 


' filers were issued against PcnL-R, only approximate!;, 750 


complaints were ever made under the Pandering Law, according 


to the estimate of our attorney and the informal estimates 
of Postal Service officials -- an alleged violation ra t e of 


0.3757, at most. Of the some 750 cases in which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, while approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of 17, 
(0.025%) of alleged violations. 

The defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 
as well to comply with the Golduater Amendment. Its vast 
expenditures of money, made in an effort to comply with the 
law, show that it is not a law breaker, but a law observer. 

To issue an injunction in any case such as this, which has 

* 

become completely moot by the use of such a computerized 




4 
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method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
have the Court issue a useless order -- and an unconstitutional 

one at that. 

I understand that it is hornbook law that a statute 
must be construed so as to avoid raising questions of 
constitutionality. We believe tint we have raised substantial 
questions as to constitutionality in the operation and 
effect of the Pandering Law -- not involved in the R ow an care* 
which must be faced if this Court is to issue ai order. 
Succinctly stated, it is a fact that the law cannot be complied 
with except by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
of those who receive such communications to receive them. We 
submit that the law should be so construed in this cast* as to 
mean that there is complete mootness in f he case at liar, in 
order to avoid the raising of these ques l mns. 

We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our coniputeri/.cd system lor compliance with 
prohibitory orders. It has never suggested any improvement. 
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Since 1971, at least, it has been fully informr of our 
system's working. What more does the Government want: from us? 
Our standard of attempted compliance, our actual rate n 
better than 99 3/VZ, compliance with prohibitory orders, speak 
for themselves. No injunction need be granted. It could 
have no possible effect Whatsoever. Any practical suggestions 
for improvements in our computerization program will be grate¬ 
fully accepted. Can we do more? 

A comparison of the way in which the first 

mailing was addressed, that is, the physical set -up thereof, 
to che way in which the second mailing was addressed, clearly 
demonstrates that the second mailing was to a name on a renteo 
list. This is obvious because of the differences; had the 
second mailing been to the same mailing list as the first, the 
two mailings would have been identical, letter for letter, 
type style for type style. Since they are not so identical, 
it is plain that one of the mailings, probably the latter, 
was to a rented list. For the reasons we have set forth above, 
we do not believe that a prohibitory order can be violated, 
constitutionally, by mailing to a name on a rented list. 
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WHEREFORE, deponent prays that the plaintiff's 
motion for summary judgment be denied, that defatiant be 
granted summary judgment dismissing tie complaint, and that 
the prohibitory order be vacated. 


RICHARD S. SCHWARTZ 


Sworn to before me this 
gtt day of November. 


nil SOM SAFDfcYc 
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Your subscription to Popular Photog¬ 
raphs is maintained on one of the wood s 
most modern, efficient computer systems, 
and if you’re tike $9% of our subscribers, 
you' i never have any reason *c complain 
about your subscription service 

We have found that when complaints 
do arise, the majority of them occur be¬ 
cause people have written their names or 
addresses differently at different tunes. 
For example, if your subscription were 
listed under ' William Jones. Cedar Lane, 
Middletown. Arizona," and you were to 
renew it as' Bill Jones, Cedar Lane, Mid- 
e'etown, Arizona," our computer would 
th,nk trial two separate subscriptions 
were involved, and it would start send rg 


you two copies or P^pui-r Photography 
each month. Other examples of combina¬ 
tions of names that would confuse the 
computer would include. John Henry 
Smith and Henry Smith, and Mrs. Joseph 
Jones and Mary Jones. Minor differences 
m addresses can also lead to difficulties 
For example, to tre computer. IOC Second 
St is not tne same as IOC 2nd St 

So please, when you write us about 
your subscription, be sure tc enclose the 
mailing label from the cover of the mag- 
azme-or else copy your name and ad¬ 
dress exactly as they appear on the 
mailing label. This will greatly reduce any 
chance of error, and we wiil be ab.e to 
service your request much more quickly. 
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• r.jndred. o! p"'/os. 
ili’.slralions, d.agrams 
■ltd churls 

• Covers <. latest models 
t, accessaries 

• tnc.udin.j re Leico M4 
and Le caflex 51 


By L A. Mannheim 

e latest revived edition 

• Ir • • only sourco ot Uvta on 
thu full fan*® of Roiiei 
cameras accessories, ma¬ 
nuals A. technique* 

• Covers all maior subject^ 
uuch as animals, children, 
tiosc ups. cold, copying, 
nudes, portraits, sports, 
theater underwater, etc. 

• Pbutos. tables & diagrams 


$10.95 


$12.95 


so o. . JL^-JlAD WAY” mail coupon today! 


By H Frtytac 


Latest edition 


Popular Bookstore ot Phstocnpby, Dept PP 271 
919 Broadway, N Y.. N Y 10010 


419 pages 


Profusely illustrated in 
B 4 W & lull color 


Includes all latest 
models, lenses, accessor 
res 4 older models 


$. 3.95 


CI 1 . 2 S : :.zSTl u E CAMERA MANUALS 

62-> Contav w3> -y Fraylae . *,? os 

G1‘J Tr.c Conlatiei Way by Freytau . *• 

9. / , , ; La.ca Uuok by K.svalbacn . *•'? 

9uo T'.a L*'. it.ca Book by KiimIUc... ?■;? 

132. I,', not Manual oy Cooper. .{■?? 

679 ..-in* Hutu* Way by Mannncim. } f! 

C9- Kalina Way by Grey. **•” 

647. Ena Book by Warn. b - ss 


Sand ma tbavo Camara Manual*: 


enclosed i* S _ - LJ clack or Q money 

order *dd 3S» tor -upping S. handline on order* 
les* man $10 00 NY rtjideni* add appNcdb.o 
sites t*» 


n.l. . . print i 


or.ie-r-. l«ir flu uii *•« 

I s A *v l*4itebkl.i. A.H H»V lur vt«MUN. tlrliu r» 
,. v.. id Al* 0 /ri' 0 » rtMf** iua»u»U *r«- **'**'•* ,l 
.t.iv tr.4ai ywur Utuniv |elt«»u «U'»lrr «*r l#«a»*h4turi 


NEWSFRONT continued from page N 
in coiivciu.oii here that Kodak is iri.. mar¬ 
keting three-solution process fur color 
prints. It may replace present live-so.uiion 
process. Kodak is concerned about water 
pollution and silver waste New process 
•reduces effluent volume by 40 percent," 
has bleach-fix that is “completely biode¬ 
gradable, can be regenerated and allows 
efficient silver recovery." Seiler said com¬ 
pany * working hard to make non-toxic 
chemicals and cut level ol BOD 5 . He said 
Kodak has managed to formulate Ekta- 
print C stabtit/er without zinc, another po¬ 
tential pollutant 


Nf.w York— Our man Rothschild to 
speak at communication parley Among 
panelists at 15th annua! Wilson Hicks In¬ 
ternational Conference on Communication 
Arts (formerly Miami Conference) will be 
Popular Phologrupliys senior editor, Nor¬ 
man Rothschild Othei participants at 
meeting, slated for April 2h-i0 at l of Mi¬ 
ami. Coral Gables. Ha., include Gilbert M 
Grosvenor. editor and vice president of 
Sulionul Geographic I n, . II irtman of 
Magnum; Rtchaid Or .n an. prest.i nt of 
Grossman Publishers I my 5 iccar.i ol 
| Look. Inge Morath. Iree-lauce ph »togra- 
pher and wife of playwright Artiiui Miller, 
Hurion MeNeeley. undersea photograph*! 
John Sehearer, free lance photo aphe:. 
I.airy Schiller, flint maker Haul Hue ;>ho- 
tographei tioin Holland. Martin l>a. 
manager of design and media for A1.il 
Co.. Marcello Abla/a. oftieial phologr: 
pher to the president of the Philhppin' 
Dr Wesley Clark, dean of the Sei.oo. 
Journal.sm. Syracuse Univeisity an.: Jo!.. 
Olson, staff photographer of Life. Cor.lcr- 
enee also selves as annual meeting for 
American Society ol Magazine 1 hotogru- 
phers. 


New York. — With deep regret, we note 
the foil iw./ig deaths. 

Charles Rado. founder and president ot 
Rapho Guillumelte photo agency that rep¬ 
resents pholographei» throughout the 
world. Rado often fostered work ot un¬ 
known photographers, many ol whom 
were exhibited at Museum of Modern Art 

Or. Emanuel Goldberg, scientist, author, 
and reared director general of /.ciss Ikon 
AG. He emigrated from Harts to Israel, 
where he founded laboratory for applied 
opt.es, now known as EL-OP He wrote 
The Fundamentals of Reproduction Tech¬ 
nique and The Structure of the Photograph¬ 
ic Image. 

A. Aubrey Bodinr, photo director ot . ne 
Baltimore Sunday Sun magazine, and win¬ 
ner of hundreds of international photo 
awards. He had worked with The Sun pa¬ 
pers for nearly 50 years. Many of hts best 
pictures appeared in My Maryland. 

Kyotchi Sawada. U.tU. photographer, 
killed in Pnompenh. Cambodia, while cov¬ 
ering the war. He won Pulitzer Prize in 
1966 fo. aure of Vietnamese mother 
fleeing enemy attack. 

POPULAR PHOTOGRAPH 
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AFFIDAVIT OF HYMAN GOLDMAN IN SUPPORT OF DEFENDANT’S 

CROSS-MOTION. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
__ 


UNITED STATES OF AMERICA, 

Plaintiff, 


AFFIDAVIT 


-against- 


PENT-R-BOOKS, INC., 

Defendant. 


x 


* 


STATE OF NEW YORK) 

: ss.: 

COUNTY OF KINGS ) 


that: 


HYMAN GOLDMAN, being duly sworn, deposes and says 


I am and at all times from 1968 to date have been 
employed by PENT-R BOOKS, INC., sued as PENT-R-BOOKS, INC. 
herein, as a messenger. Accordingly, I was the person who 
most often went to the Post Office to pick up registered 
mail, which was held for defendant at the Post Office Registry 
window. I have been asked to describe the way in which this 
was handled. I now do so. 


When I asked to sign a return receipt, it was not 
my practice to write down^the date on the return receipt on 
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AFFIDAVIT OF HYMAN GOLDMAN IN SUPPORT OF DEFENDANT'S 

CROSS-MOTION 

which the material was received. This would usually be. 
written, oy stamp or otherwise, by the Post Office employee 
behind the Registry window. Sometimes this was done while 
I was waiting, at other times dates were stamped on some 
receipts after I had signed them, or while I was still signing 
other receipts. At still other times, the person behind the 
window would stamp the date of receipt, I assume, after I 
left, for such person had not stamped the receipts with the 
date prior to to my leaving. 

I did not have an opportunity tc always see what 
material I was getting before I signed for it. On numerous 
occasions, particularly when a lot of registered mail was 
received, -- as was the case in 1969 particularly I 

was on many occasions given a batch of return receipts to 
sign at the same time, or a manifest sheet listing numerous 
items. Only after I signed them would I then be given the 
materials that I had supposedly signed for. Thus, on 
numerous occasions, I had no opportunity whatsoever to check 
to see whether all of the material for which I signed had 
been received. 
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AFFIDAVIT OF HYMAN GOLDMAN IN SUPPORT OF DEFENDANT'S 

CROSS-MOTION 


There were of course many opportunitities for 
errors. Thus, the person behind tue window could have put 
on the wrong date of receipt; I might not have been given 
a mailing piece for which I signed; I might have been given 
a mailing piece for which I signed one or more days after 
the date on which the receipt was supposedly stamped. And 
the opportunity for errors to be had was aggravated by 
the fact that, in 1969, there were frequent occasions when 
I had to sign for between 30 and 50 mailing pieces at the 


same time. 


Thus, the fact that a return receipt bears a 
particular date does net necesrarily prove that it was 
received by Pent-R Books, Inc. on the date that the return 

receipt shows. 


SiGOLDMAN^ 


Sworn to before me 

this 2nd day of November, 1973. 




r 


GIISOM SAFDFYE 

Notary Public, State Mrw York 

No 

Qualified ,ty 

Commission Expi u» t j <p Ju 


& 


4 
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MEMORANDUM AND ORDER BY DOOLING, D. J. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

--- -----X 

UNITED STATES OF AMERICA, 


-ayainst- 

PENT-R-BOOKS, INC., 


Defendant. 


72 c 599 
(COSTA) 

MEMORANDUM 

and 

ORDER 


Appearances: 

LLOYD H. BAKER, Esq. (DAVID G. TRAGER, Esq., United 
States Attorney, of Counsel) for Plaintiff 

I 

HERBERT MONTE LEVY, Esq., for Defendant 
t DOOLING, D. J. 

; i 

In this action to obtain an order commanding com- 

■ 

pliarice with a Post Office Prohibitory Order issued under 
' 39 U.S.C. § 3008 (formerly § 4009), the plaintiff has moved 
j| for summary judgment on the administrative record, and 
1 defendant has cross-moved on affidavits. All objections of 

j .-'V-'/". 

i defendant in this action were raised and disposed of 


in 69 C 1362, 72 C 606, and 72 C 609 


, and 


what has been said in those dockets need not be repeated 
here. Accordingly, it is 

ORDERED that plaintiff's notion for summary judgment 
is granted and defendant's cross-motion is denied. A form 


j of judgment has been approved'fojo entry by the Clerk. 

• Brooklyn, New York ( A / /] 

.July 29. 1974. V / V U\ // TTY'/! 
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JUDGMENT. 


u:;. t ;d tt : 
eastern ( ;• • • 

UNITED STATES OF AMERICA, 


. v 


-against- 

PENT-R-BOOKS, INC. , 


12 C 59'> 
(COSTA) 
JUDGMENT 


Defendant. 


X 


This action came on for hearing on the cross-mct i 
the parties for summary judgment before the Honorable Jc 
Dooling, Jr., District Judge, and the motion of plaintiff 
having been granted and that of defendant having been d. 
in the decision duly rendered, it is 

ORDERED and ADJUDGED that defendant PENT-R-BROCKS, 

its agents and assians (1) retrain from any further nii. 
WILLIAM COSTA, 408 W. CRESCENT AVE., ALLENDALE, N.J. 0740 


of intended for the indicated address by any variation c: 
dressee designation, such as, but not limited to, occupy, 
householder or resident; (2) inmediatelv delete the a.cv 

4 Q 

party from all mailing lists owned or controlled by it, i 
agents or its assigns; and (j) immediately abstain from 
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JUDGMENT 


sale, rental, exchange or other transaction involving 
lists bearing the name of the party na:r.ed above. 
Brooklyn, New York 





UNITED STATES DISTRICT COURT, 

FOR THE EASTERN DISTRICT OP NEW YORK. 


UNITED STATES OF AMERICA, 


V . 


PENT-R-BOOKS, INC., 


CIVIL ACTION NO. 72C 600. 


- - - - -X 

Plaintiff , 

Defendant . 

■ - - - - -X 
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DOCKET ENTICES 



/ J ( 




U.f».A. v. PENT R ROOKS INC. 


f ICINGS PHOED n NoS 


f/9/72 j Complaint filed. Summons issued. 

6 -26 -72 i Summons returned and filed.. Deft grvd 5-25-72» _ _ 

9-27-73 | Plftt's notice of motion ret 10-15-73_and memo in support of 
j motion for summary judgment filed. 

11-29-73, Notice of cross motion and memorandum in ; support cf deft's 


AMOUNT 
rlfPOMTtD IN 
l MOLT (Ml NT 
l<LT CNN 


cross motion for summary judgment filed. 


1JS5 

..2 _ 

3/4 

5/6 


2 / 29/1 1 By Dooling,J-Memo & Order dd 7/26/74 granting pltff's motion !for 
summary Judgment & denying deft's cross-motion for same filed 

7/2Q/ 74 Judgment granting pltff^s motion for summary Judg ment filed., 

dtd 7/26/74 ( P/ MAI LFD^ TO A TTYS i * _ |_8_ 

9-1 9-74 notice of appeal filed. Duplicate mailed to C of A & pltff. jni 9 

9-5-75 Record, on appeal cert if led-andhanded to Sam. Ratciiick. for_^ 

delivery to C of A. * 


J. 



t r 


r. 




iKN 13 QUOIT. 
CLERK 
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COMPLAINT. 


UNITED STATES DISTRICT C >U*T 
EP.STEPN DISTRICT Or NEW YH'-’K 

----------------X 


UNITED STATES ‘ V. MWPTCA , 


Plaintiff* 
- against - 


PENT-P BPiffS, TNC. , 

Do fondant. 


COMPLAINT 

Civil Action 
No. 


X 


Plaintiff, UNITED STATES OF AMERICA, by its at¬ 
torney, nOBPPT A. MOPSF, United Stator Attorney for the 
Eastern District of Ne - York, comnlaining of the defendant, 

j 

alleges t 

I 

1. This Court has iurisdiction of this action 

I 

pursuant to Public Law 90 — 206, Sec. 301 and Title 2fl, D.S.i >, 

Sec. 1345. « 

2. The defendant is a New York corporation having 

I 

an office for tho conduct of business at 203 Kings Hiahway, 
Brooklyn, New York. 

3. on or about Lay 2, 1969, defendant nailed 

or caused to be mailed through the U« S. mail to Ceorge 

. 

Kiyak, Westwood, New Jersev (hereinafter referred to i 

as "addressee") material offering for sale certain advert«...omGnt| 

of Photographic Manual of Sexual Intercourse. 
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COMPLAINT 


4. The said item was i«ai lad fraeu Brooklyn, New 
York, within the Eastern District of Ne / York. 

5 . ''’he above—described mailing consisted of 
photographic advertisements which the addressee believes 
to be aroticallv arousing or sexually provocative. 

6 . The addressee requested the Postmaster 
General to issue an order directin^ d.> r ond.\nt, its agents 

or assigns, to refrain from further mailings of suah material 

to him. 

* 

« 

7. Upon receipt of this reguest and pursuant 
to Public La- 70-206, dec. 301, on lay 8, I960, the 
local Postmaster, by order of the Postmaster General, is¬ 
sued Prohibitory n r dor No. 7839, which ordered and directed 
defendant, its vrents and assigns, to delete hi nam* fro- 
any sales or transactions involving lists bearing hit naio, 
effective 30 days after rec^int of the order. 

8 . coov of the order was mailed to defendant 

Lr’ registered mail on or a<><»ut the dat.o it boar . 

9. Thereafter, the Postmaster General had reason 
to believe that defendant, or someone acting on its behalf 
violated the order. 

in. On or about ?ul ' 10, I960, in violation c.f 
Prohibitory Order No. 7839, defendant, or someone acting 
on its behalf, mailed or caused to be mailed throug • the 
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COMPLAINT 


United states mai 1 to the addressee, material «*uch a" that 

V 

dosor't be f In 1 of to cppol^int. 

11. r n ^uly .' n , 1~6°, t>e local Postr v t'-r, 

,v r rdor of t! * Po«tm«s*-^r 'Ui v*ral, i • *io ! a cnnr-lai 
;uivi "tng that evidence bad •''■n rooei 'od t!; d. dofon< 5 ''.»t, 
or someone acting on it'? behalf, had viol '.tot. Prohib t r\ 
Order No. 7R3B, and adviaina defendant t’.i »t ’•nv res¬ 
ponse for hoari.no had to bo filed within l'i days. 

12. s copy of the complaint wan mailed t.o de¬ 
fendant by r»oi«; to rad mail* on or a oti the date it boarn. 

13. defendant did not request a hearing or other¬ 
wise respond to the complaint. 

14. on November 19, 1969, a determination was 
made that defradant or someone acting on its behalf had 
violated Prohibitory Order No. 7839. 

15. A copv of the determination was mailed to 
defendant by registered mail on or about the date it bears. 

16. The Postmaster General thereafter requested 
the Attorney General, pursuant to the provisions of Public 
Law 90-206, Sec. 301, to make application to a district 
court of the United States for an order directing defendant 
to comply with the cvrder. 


i 
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COMPLAINT 


WHEREFORE, plaintiff, UNITED STATES OF AMERICA, 

prays t 

a. That tha court entar judgment herein requir¬ 
ing defendant, its agents and assigns, to comply with Pro¬ 
hibitory Order No. 7839, and more specifically, that 

this Court order and direct defendants, its agents and 
assigns, ?n conformity with this order to cease and desist 
from making any further mailings to the designated addres¬ 
see from all mailing lists owned or controlled by defendant, 
its agents or assigns, and to refrain from selling, renting, 
exchanging, or engaging in any other transaction involving 
mailing lists bearing the name of said addressee. 

b. That the Court grant to plaintiff such other 
and further relief as may be just and proper. 

ROBERT A. MORSE 
United States Attorney 
Eastern District of New York 
Attorney for Plaintiff 
225 Cadman Plaza East 
Brooklyn, New York 11201 

By 

Lloyd H. Baker 
Assistant U. S. Attorney 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YCRK 


UNITED STATES OF AMERICA, 

Plaintiff, 

- against - 
PENT-R"BOOKS, INC., 

Defendant. 


X 


NOTICE OF MOTION 


72 C 600 


PLEASE TAKE NOTICE that upon the annexed certified 

copy of the record of the proceeding in the Post Office 

% 

Department, and upon all the pleadings and proceedings 
heretofore had herein, the undersigned will move this 
Court at a term for the hearing of motions to be held 
at the United States Courthouse, 225 Cadman Plaza East, 
Brooklyn, New York, Courtroom 8, on tne / day of 


? c. 


■■ / 


(., 1973 , a t o'clock in the ^Swpenoon of 

that day, or as soon thereafter a3 counsel may be heard, 
for an order pursuant to Rule 56 granting summary judgment 
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GOVERNMENT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 


to the plaintiff, and for such other <» rti*i relief 

as to the Court may seem just and proper in the promises. 

Dated: Brooklyn, New York 

September 'V' , 197 3 


ROBERT A. MORSE 
United States Attorney 
Attorney for the United States 

of AMERICA 

By: 


Lloycf H. Baker 
Assistant U. S. Attorney 


TO: 

HERBERT MONTE LEVY, ESQ. 

295 MADISON AVENUE 

NEW YORK, NEW YORK 10017 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS- 
UNITED STATES OF AMERICA 

POST OFFICE DEPARTMENT 

Washington, D.C. 20260 


CERTIFICATION 

I hereby certify that the annexed documents constitute true copies 
of original records which are in the official custody of the Post Office 
Department, to wit: 

, ■ "T* » * * 


IN WITNESS WHEREOF I have hereunto 
set my hand and caused the 3^-1 of 
the Post Office Department to oe 
affixed, on the day and year first 
above written. 



William F. Lawrence 
Assistant General Counsel 
Mailability Division 


POD Form 2159 
Sep. 1969 
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CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 

POST OFFICE DEPARTMENT 

ORDER 


In the Matter of Violation of 

Prohibitory Order No- 

Issued Against 




P. O. Docket No.JB-6»-?*3*-13ft 


and agents or assigns, pursuant 
to authority of Title 39, U.S. Code, 
J4009. 


*\nfi«fnrtr»rv evidence having been presented that you, or your agents or assigns 
„d.d l^vWotlon obov^capfloLd Prohibitory Order, tho Attorooy G.nero, 

of the United States is being requested to give consideration to making a PP» 
to a District Court of the United States for an Order directing compliance with the 

above-captioned Prohibitory Order. 


pHbfer- PH AP tf-SVCS 

m >0flKW ,n !yr1f®i»ucci 

MRVAVK V/ NEW JERSET 07102 


/f'NwV, 

[POSTMARK] (t 19 I 

V \ 1969 J 

xi'spo ^ 


ZIP Code 


Datea:. 


POO rtm 


May 1968 


* *» 








\*9 . 


9 







* 

e * 
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CERTIFIED COPIES OF U 


DPIES OF U. S POST OFFICE ORDERS 

POST OFFICE DEPARTS *T 

COMPLAINT 


In the Matter ot Violation of 

Prohibitory Order No_ 

Issued Against 


P. O. Docket No. ** - 69 - 7839-1 36 


and agents ot assigns. 


On behalf of: 


-ompTalnlng Addressee 


On th e__j^||_day of__, 19 you received Prohibitory Order 

No.___^JUp_, copy of which is attached hereto. Issued against you and your agents or assigns 

under authority of Title 39, U.S. Code, §4009, u pon request of the above-named addressee. 

Evidence has been produced that the ahovo-captioned Prohibitory Order has been violated by you 
[or your agents or assigns] as follows: 

I. 8 1 *•. iiher mailings to the addressees listed In the order. See Exhibit attached hereto. 

7 Vou failed to immedialaly delete from mailing lists owned or controlled by you or your agents 
or assigns the name- of the addressees listed in the order. See Exhibit attached herato. 

3. You or your agents or assigns hove sold, lent, exchanged, or made other transactions involving 
mailing lists bearing names of addressees listed in the order. See Exhibit attached hereto 

4. Other (specify): 


[Strike inapplicable items]. 

Any response to this Comploint or request for a hearing with respect thereto must be filed, in 
writing,- Jj tfl G res ' s) - 

__* w 'lhin fifteen (15) days after receipt of 

this Complaint. Attached hereTo is copy of the Deportment's Rules of Practice relative to answering 
this Complaint and requesting a hearing in the matter. 


[POSTMARK] 


Dated.. 


rti Fh . 

May 1968 


*•" JUJt'Y 

22 




Postmaster *’'*'•* 

FOR JOSEPH J. 

TIF'” _ HI « J V. 071 " !' 

City Slate ZIP Code 


-Sr 










CERTIFIED COPIES OF U. S. POST OFFICE ORDERS 



tr 
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CERTIFIED COPIES OF U, 
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POST OFFICE DEPARTMENT 
PROHIBITORY ORDER 


Ir. the Matter of 


Mailer 


PROHIBITORY ORDER 


and agents or assigns 


WHEREAS, we were furnished a mailing piece containing advertising matter which you mailed or 
caused to be mailed to 


(Name of Addressee) 


(Address) 


WHEREAS, said addressee has determined your advertisement to be a pandering advertisement offer¬ 
ing for sale erotically arousing or sexually provocative matter; and 

WHEREAS, said addressee has requested the issuance of an order* pursuant to the provisions of Title 
39. U S Code, '4009, a copy of which law is printed on the reverse side hereof, directing you a id voui 
agents or assigns, to refrain from making any further mailings to him |and his minor children residing 
with him who have not attained their nineteenth birthday |. 

NOW, THEREFORE, pursuant to the cited statute, you, your agents and assigns, are hereby ordeied 
(1) To refrain from any further mailings to the following parties at the indicated address, or intended 
for the indicated address by any variation of addressee designation, sych as, but not limited to, occupant 
householder, resident, boxholder, postal patron, rural route boxholder, and local, effective on the 30th 


ADDRESS 


(Street) 


(City) (State) 

(2) To immediately delete the above-named parties from all mailn 
or your agents or assigns. 

(3) To immediately abstain from the sale, rental, exchange, or 
lists bearing the names of the parties mentioned above. 


other transaction involving mailing 


Postmaster 


I POSTMARK| 


Dated 
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'PUBLIC LAW 9CH20W December 16, 1967 


"’*» 1009. Prohibition of pandering advertisements in fhe mails 

“(a) Whoever foi lutnseli. or by his agents or assigns, ipails 
or causes to be mailed any pandering advertisement which offers 
for .'.ale mattei which the addressee in his sole discretion believe* 
to be erotically arousing or sexually provocative shall be subject 
to an order of the Postmaster General to refrain from further 
mailings of such materials to designated addressees thereof 

“(b) Upon receipt of notice from an addressee that he hap 
received such mail matter, determined by the atfdresSfef in flis 
sole discretion to be of the character described in subsection 
ta) of this section, the Postmaster General shall issue an order 
if requested by ihe addressee, to the sender thereof, directing 
'he sender and his agents or assigns to refrain from further mail¬ 
ings to the named addressees. 

“(c) The order of the Postmaster General shall expressly 
prohibit the sender and his agents or assigns from making any 
further mailings to the designated addressees, effective on the 
Mi.tieth calendar day after receipt -of The order. The drder of 
the Postmaster General shall also direct the sender and his 
agents or assigns to delete immediately the names of the des 
ignated addjessees fiom all mailing lists owned or controlled 
!>\ the sendee or his agonts"Or'assign4>and, further, shall prohibit 
the sender and his agents or assigns from the Sale, rental, ex 
• fringe, or other transaction involving mailing lis* hearing the 
names of the designated addressees. 

"(df Whenever the Postmaster General believes that the sender 
oi anyone acting on his belialt has violated or is violating the 
order given under this section, he shall serve, upon the send 
er by registered or certitied mail, a complaint stating the rea¬ 
sons fot his belief and request that any resjlonse thereto be 
filed in writing with the Postmaster General within fifteen days 
after the date of suih service. If ihe Postmaster General, after 
appropriate hearing if requested by the sender, and without a 
hearing if such a hearing is not requested, thereafter determines 
that the ordei given has been or is being violated, he is authoi 
ized to request the Attorney General to make application, and 
the Attorney General is authorized to make application, to a 
district court ol the United States for an order directing i om 
pliance with such notice 

"(e) Any district court of the United States within the juris¬ 
diction of which any mini matter shall have l>een : sent oi received 
;n violation of the order provided for by this section shall have 
jurisdiction, upon application l>v the Attorney General, to issue 
an oidc-i commanding compliance with such notice Failure to 
observer such order may be punished by the court as-contempt 
thereof. 

"(H Re. eipt of mail matter thirty days or tnor^ after the elfec 
tive date of the order provided lor by this section shall create 
a rebuttable presumption th.it such mail was sent after such 
effective date 


“(g) Upon request 
master General hall 


if anv addressee, the ■ 
inc lude the names of 


udei 

any 


of the Post 
of his minor 


childn n who have not attained their nineteenth birthday. and 
who reside with the addressee. 

'(I|) The provisions ol subchapter 11 of chapter f< ^relating 
to adii inis' iative* pn •< hue) ran! r haptet ” trc-latitig t6 judicial 
r* v iew) of part 1 ol title 5. United States Code, shall not apply 
to uiiv prov isions i f this sec tion 

“(i) For the purposes of this seel ion - 

“(1' mail matter, directed to a specilic ddri ss covered in 
the ordei of the Postmaster Gonerril, without designation of a 
spn ifir addressee thereon .hall be considered as addressed 
to ihe person n imetl in tin Postmaster General’s ordei, and 
‘ (2) the term ‘children' includes natuial children stepihll 
dten, adopted children, and i toldren who ate wards of or in 
custody of the addressee or who are living with such add 
res* ee in a regular pareni c lnld relationship’^ '”a77~\ 


(b) The table of i ontents of clujptei Slot title iff. Whitts S<ijt£y 
Code, is amended by adding af the end thereof - ' ., ,, ''N'.-v 

•*4000 Prohibition •«! p..rwir» in« nl« • •Min m • ».»*• tit *»»• 

*}»*• jM»vr i"ns of tin. title •;!>;.II bef ome^fei t il** 1 
ndred mi! tw^nflf t'* iltiv ;«ft#*f tlv \d*d^ . 


SF r 102 Tl 
m thr <»m* lit* 
of thi Act 


M 


Effective Date: 4-15-68. 
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POST OFFICE DEPARTMENT 
NOTICE FOR PROHIBITORY ORDER 
AGAINST SENDER OF PANDERING 
ADVERTISEMENT IN THE MAILS 



sl &i y a (<c 


_ , addressee jparent of 


(Print) 


minor addressee) of the enclosed marling from 

po . * 

/IV f fj.y . __consider this mailing to 

be a pandering advertisement which offers for sale erotically arousing or sexually pu.iorai.ve matter. 

Accordingly, under the provisions of Title 10. United States Code. '-4009. I request that the above- 
named mailer, and h.s |its| agents or assigns, be d.reeled to refrain from making any 
to me las well as to my below-listed minor children residing with me who have not attain, d 

teenth birthdav|- 




2 ^- C-R-- 

oppiftSW tpT- -esar 


NAMES OF CHILDREN 



Cfi p.t^' TOPH eR._ 


BIRTH DATE 



NOTE: 


This notice must be accompanied by the objectionable advertisement and the envelope, or other 
mailing wrapper, in which the advertisement was received. 


POD Form 

May 1968 


2150 
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<v*V. 

u *!'- *> 

Vu^ j 

FEr T-R 

EJCXS INC. 





P O. &OX 81 
BROOKLYN, N. Y. 11223 


<$. ir>i 



FIRST CLASS MAIL / . 

/ 

NOTICE TO ADDRESSEE 

Thi* citaiTc pc contains an UNSOLKJi I tD ILIX’STRATET) BPOQ^Ki, 
-r. * - to Adults Onto a new mantle nunuaL U you do no i 

* if y\ju are not over the free of 21 )T.vs, DO NOT OILS 


r^r a » a ! 

r L i ‘ImAl 


Til 1 S !*W! ;.ort! Simply mark this envelope RtFuSLU , youf 
, t ju, it to youx mailman- l^pon the return of this envelope, w# 
* »u enaeaver to remove youx name from our mailing list. Think You. 


i* ^ V ,t i r.{ . ’*<1 Jt'. 
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• \: . * ■■•(•'v*;. • ,i*’M>|^ 


4- = .v 


"This '> the best done hook of il> kind 1 U.iv* tier seen. I w.i 
tvn.vi nod about the fi-uik way in winch the photographs 
Jop .t. J the various positions of sex, hut the publishers assured 
that this book would bo offeiod only to adults " Dr. T.M.I 

“This it tlie fust marriage manual I've wen that didn't beat 
around the birth.” Mrs. W.R New York City 

“Thit booh cave us a whole new outlook on sexual possibilities 
wo never knew existed." Mr. & Mrs J K., Los Angeles, Calif 

'1 wish this book had been published 1 2 years ago when we were 
first married " Mr. & Mrt. A S.. New York City. 

"1 only wish 1 had seen this book early in my married life. My 
marriage finally faded for just those reasons which are covered 
o’ chapter Seven of this book. If only l had known what this 
bs'ox now maxes so clear." Divorcee who was asked to comment. 

'We expc.t to be married in a few months. We feel that this book 
w i! help get us off to a good start in sexual matters Thunks scry 
much." I E. x C.K. Chicago, 111 


TABLE 01 CONTENTS £$£ 

\'x fr-.i! ch.ipter »ust complete a tew short week % ago, HIE 
I’HOTCCRAPHIC MANUAL OF SEXUAL INTERCOURSE .s 

• e litol. n s"i up-to-date «e\ mnmul on the market. It in the sex 
of tod.*\ u'i eh is presented to you; tins is no roinpihiion i>l 

: wsvJx*:a. People change, even the technique* ol sex 
x i. ee Ih.t is todays guide to sexual intercom** written for 

• !.i\ x people' We ask vou to re\ •? 1 I of co .tents 

IV* :c 

C’.jptcr I.History of Sex 

C hjptcr II.Dimension* of Sex 

C h^pte f 111 .Philosophy of Sex 

Chapter IV .You and Sex 

C u jpte \'.Male and Female Sex Organs 

Chapter VI . Art of Love Making 

Chart.*; VII.Pout»ons for Sexual Intercourse 

O.jpter NTH . .... Female Oral-Anal Sexuality 

t r* ir*;er i\ ...Male Or.il-Annl Sexuality 

V huptc* \ .Female Technique for Satisfying the Male 

i :p’.*t \1 .Male Technique for Satisfying the Female 

t ‘uptet \l! . . . *.. ... Sexual Inter*nurse Dtiriin* 

M* list..•lion and Pregnaucv 
i • '.’’ci Mil ...... S.ilisfynigSubstitute* 

l U! VIS .... Sest il (ill tii'iMirx'tor (lie Old. 

Ml and llaii«hi.i|i|ted 

* ' • \V . i oiiipdine V our Osmi Handbook 

V*. .err ire > ye ;e»t tli.it in* tlnec bn.>ks i. * n is one. oiler (!•>’ 

. v.*: »f flux mi*/. le Iiusie. I he uhoVc t ible *1 

%>• * Vo .t ' li.k s*.« ;v \x|mI .soil icd l..n li ch.ipUi 
in- r: . .:rq> . * •’k!»Wi* l**e.uth I uvui.ipc which takes y«*u 

. :.;h i • e U, .tft ol the mallei Musi**.!. w,r. not wriiicu 

'• . , * \l. ..!tlie.i.:h vse fully expect that nuny’ 

; x> a,.! m>i upon li.iu a copy of Hi s hook in a 

ii. ri;heir bookshcl.ex 

1 ■ • w -lisidcung marrufe- w*»l wim a copy of this 

h ire ir irried arid are just x cgiitniu^ to find a 

w : . m *! cir connubial bed will w.mt lo seek here lor 

:« their problem. I !m«e v *»> arc ill. old. or 

' a .* !' realize that their vx hv need not be the 

it me problem ;i now seem* to be. 

Per* ; ,u.. fcclu.jx winch you tl.ml ait uim.itural, even 

. • >r •y .'ur sex njturc cries cut Iw fulfil hue i l Which 
u . i lu-u*’ What c.im vou *!• You . n i* td tl « book 


>u *.,r 


H1Y IT .,. DON’T UUY IT With nui n "i,cy '..ivk oiler' 

We, a» the publnhcr. hive put t great deai o' tuna, mo, -, ,■ J 
vllort into tliiv bn k We have itrong feeling', a- jui ihj» bonk 
teol this book hat long been needed in oui tocn-ly ot . 
confusion and maladjustment. We feel this hunk will h, f 
111 mensr value lo thousands of men and women To convimc . i 
Ol our Sincerity and of the faith we have m tins marvelous honk, 
w, make this simple, straiithtforwtrd euarantee to vou. Cider a 
copy of "THE i’HOTOGRAPHiC MANUAL OlP STXI AL 
INTERCOURST " Read it. Have your wife read It. ii after 
reading this hook, you do not fee! powerful in youi new 
knowledge of sex. if you and your partner are not enjoying new 
heights of sexual excitement and pleasure, simply return 
book. Every penny of your purchase pr.ee will hi immediately 
tefunded What could be fairct than that" You have noth rig to 
lose but the few moments it takes to fill our and mad the 
enclosed order form. If sox is an important pail of yOL life, you 
owe it to yourself and to your sex partner lo lake advantage ,f 
this pioneering book of sexual knowledge And only once will 
>°u have the opportunity to lake advantage of this money saving 
pre-publication special offer. Please act todn> A postage paid 
reply envelope la enclosed for your convenience' And please 
remember, yuu art trying, not buying, hvause if you . ,e 
dissatisfied foi any reason, your money is reported without 
i|uoslum or deity' I'ltate order today' Hoth you and your wife 
will be glud that you did' 

ri -MLtt-L , 

When It is published, THE PHOIOURAI'IIK MANLA1 Ol 
SEXUAL INTERCOURSE will vll for >li.',e mil at Hut pi wo 
it will he s fantastic bargain But now, in a special prr publii .hum 
’Her, you can puichaae this flrst-of-e-klnd book lot only V>W 
<nd save S3 for a limited time only l his special pre puhlicatn i 
olfer will not he repeated again. You have one clunoe and on,- 
chance only to take advantage of tlui tremendous oi ler. 

• r. I s i t < i i o nV o i c|; yvi il; | f Cs.L' s'l ^l' 

IT vjj: i l.'a'p^:( *o)t ir«:s;*r 

s :v: 

l^’qi.i.* •’?:( i (l|;b i "ill' i*« \ » * i 

YOU MUST BE OVER THE AOE 01 21 YRAUS IO 
ORDER. No b<* *k• will be shipped to uiitnum* ii minort. 

USI INCLOSED ORDER FORM ANDI'OSTAU PAID FNVI i.OPf 


PI NT R BOOKS. INC. P O. Bom Ibbh 

iii rind Ctntrid Stiiion New Vorn, N.Y 10017 

Cuiitlnnen. 

I n* lox4‘d }>lcai»! find S.. .. 

( 1 Cash 1 J Check ( ] Mnn.iy Oiilm 
•‘I* ise rush mo hi plain wro^a r _ _ cO|»iuk of "The 

Pli iiographlc Mann.il Of Sexual Intercourse' at the •|>nonl 
pr*> publication prict* of $9.98 

I nn.lorctand that I may return the book within 10 (iavi aMir I 
n crfive it for an immediate refund of tho purchase pricu 
i liereby represent that I am over the age of 7 i years and I h«>vo 
signed to thbt effect below: 

... 

signature 


^ip . . 


0 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
-----x 


UNITED STATES OF AMERICA, 

Plaintiff, 


NOTICE OF CROSS 
MOTION. 


-against- 


PENT-R-BOOKS, INC., 


Defendant. 


x 


Docket No. 
72 C 600 


The defendant upon the annexed affidavits, cross- 
rr.oves the Court as follows: 

1. To dismiss the action, without prejudice to 
restoring it «tc he calendar upon a further showing of a 
further alleged violation of the law, under the general 
principles of equity discretion. 

2. To grant summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure. 

3. To vacate the purported prohibitory order 


issued in this case. 
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4. To grant sucn other, further and different 

relief as to the Court cay seem just and proper in the 

1 

premises. 


SIGNED 



HERBERT MONTE LE\ 
Attorney for Defendant 
295 Madison Avenue 
New York, New York 10017 
689-2220 


0 
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AFFIDAVIT OF HERBERT MONTE LEVY IN OPPOSITION TO GOVERN¬ 
MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION . 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
-- 

UNITED STATES OF AMERICA, ANSWERING AFFIDAVIT 

OF HERBERT MONTE 

Plaintiff, LEVY, Esq. 

-against- Docket # 72 C 600 

PENT-R-BOOKS, INC., 

Defendant, 

-- 

STATE OF NEW YORK) 

: ss. : 

COUNTY OF NEW YORK) 

HERBERT MONTE LEVY, being duly sv/orn, deposes and 

says that: 

I an and at all tines hereinafter mentioned 
have been the attorney for PENT-R BOOKS, INC., sued herein 
as PENT-R-BOOKS, INC. This affidavit is submitted in 
opDOsition to the Government's motion for summary judgment, 
and in support of our cross-notion for summary judgment. 

I an personally and fu2 ly familiar with all the facts set 
forth herein. 

At the outset, I note that this case- is thoroughly 
noot, and that there is no case or controversy presently 
pending before this Court; any order entered by this Court 
enforcing the prohibitory order (hereinafter sometimes PO) 
would be a useless order. As shown by the annexed affidavit 
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of RICHARD S. SCHWARTZ, the defendant has taken every pre¬ 
caution humanly possible -- and more so using every 
possible available computer technology, to insure that 
second mailings are not made to persons in regard to whom 
pO's have been issued. Indeed, I myself have asked the Justice 
Department representatives v/hom I net with on this c.is° on 
September 25, 19/3 in Washington D C. Messrs. Schitfer 
and Cogbil — whether they had any suggestions as to how 
ny client might take any better precaution co insure against 
violations, and they were silent on this score. Nor has 
the Assistant United States Attorney in charge of this case 
locally, Lloyd baker, Escj., ever been able to suggest any 
additional precautions which ny client should take. 

Not only has ny client taken every precaution to 
avoid the possibility of a second mailing, but ny client's 
position, as stated in the annexed affidavit of Mr. Schwartz, 
is that it has no intention whatsoever of violating any 
PO, that under its existing computer technology it cannot 
violate the PO even if it wanted to; accordingly, there 
is not only no threat of violation of a PO, but no possibility 
of violation of the PO (barring computer error). Certainly, 
a computer error could not be the basis for any finding 
of a contempt, nor could a human, error, perhaps by feeding 
an erroneous entry into the computer, ever be deemed a 




1184a 


AFFIDAVIT OF HERBERT MONTE LEVY 


contempt. Hence, since nothing can be accomplished by any 
order to be entered, and since there is neither threat 
nor possibility of an intentional violation of a Court 
order, there is no ground for equity to issue an injunction. 
Certainly, in its discretion, no injunction should issue. 

The case, too, is clearly moot, and we cannot see how there 
is any case or controversy within the meaning of the United 
States Constitution, which would give this Court jurisdiction. 

Nonetheless, though we note this plea in bar 
because of lack of jurisdiction, because of lack of case 
or controversy, nootness, and no threat or intent by the 
defendant to act illegally, we now turn to other aspects 
of the matter. 

Irrespective of what we have set forth above, and 
what we set forth below, this case — along with all the 
other related cases — must be dismissed for the failure 
of the Postmaster General to make the final finding and 
order that he Is required to make before any jurisdiction 
can attach in this Court. Thus, Subsection D of Section 4009 
provides as follows: 

"If the Postmaster General, after appropriate 
hearing if requested by the sender, and without 
a hearing if such a hearing is not requested, 
thereiiftor determines that the order given 
has been or is being violated, he is authorized to 
request the Attorney General to make application, 
and the Attorney General is authorized to make 
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application, to a District Court of the 
United States for an order directing 
compliance with such notice." 

Thus, the Postmaster General must determine that 

the order given -- the prohibitory order — has been or 

is beinq violated. Yet neither the order in this :use, 

nor in any of the companion cases, makes any such 

determination. In fact, no determination whatsoever was 

made by the Postmaster General. The order itself, a form 

order, merely recites as follows: 

"Satisfactory evidence having been presented 
that you, or your agents or assigns, acted in 
violation of the above-captioned Prohibitory 
Order, the Attorney General of the United States 
is being requested to give consideration to 
making application to a District Court of the 
United States for an Order directing compliance 
with the above-captioned prohibitory order." 

The mere claim, or fact, that satisfactory evidence was 

presented that defendant acted in violation of a prohibitory 

order, does not constitute a determination that defendant 

had violated or was violating the prohibitory order. 

Satisfactory evidence could be presented to show 

a violation, and there could be evidence presented contra 

as well. Thus, there was simply no determination required 

by statute, but nerely a recital that a prima facie case had 

been made out.This is totally different from a determination 

having been made of a violation. 
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Moreover, even had a determination been made, the 
statute required each a determination to be made by the 
Postmaster General. The determination here, such as it was, 
was made by a Director of Administrative Services 
We are aware of no delegation of authority to a Postmaster to 
make such a determination, and for such a local official to 
make a request to the Attorney General of the United States. 

Yet that is apparently what happened here. Moreover, if there 
were any such purported delegation pursuant to cither regulation 
or rules, we know of no authorization for such delegation, 
and therefore, the entire proceeding, predicated upon this 
order, must fall as being without a foundation. 

The so-called Pandering Lav/, 39 U.S.C. Section 4009, 
gives conplete discretion to the complaining addressee to 
determine whether the advertisement occasioning the 
Prohibitory Order (hereinafter sometimes "PO") is indeed a 
pandering advertisement. Of course, many complaining 
addressees, whose libido is aroused by non-sexual materials 
or who are eager to shut off the mailed flow of advertisements, 
have certified that an advertisement is a pandering one, when 
to a more reasonable person it night appear that such an 
advertisement was not pandering, i.e. , neither erotically arousing 
nor sexually provocative. Thus, according to the Report of the 
Commission on Obscenity and Pornography (Bantam Books Edition, 


1970), at p. 133: 
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"Prohibitory orders have been issued against 
nearly 400 separate business firm names 
nailing sexually oriented materials; orders 
were also issued against dozens of business 
firms advertising nonsexual products." 

I.owever, according to information we have 
received, the Government has not sought even one Court 
order to enforce a postal prohibitory order against any 
of the dozens of business, firms advertising nonsexual 
products. It has sought Court orders only when the first 
mailing was -- in the judgment of the Post Office — 
pandering, i_mu_. ,o£ a sexually provocative or erotically 
arousing type. Thus, for example, I have received 
information, and therefore allege, that while 
prohibitory orders have been obtained against nutilings 
made by such organizations as the American Civil 
Liberties Union and the Practicing Law Institute -- 
neither of which mail any material which could con¬ 
ceivably be called sexually provocative or erotically 
arousing — the Post Office and its successor, the 
Postal Service, have completely failed to go into 
Court to seek a Court Order enforcing a PO, even when 
there has been a violation of the PO. We defy the Government 
to show otherwise. 

Thus, the Government has been selectively determining 
in which cases it should seek a Court order. Since nothing 







1188a 


AFFIDAVIT OF HERBERT MONTE LEVY 

can happen to a nailer unless and until he violates a Court 

order, it is auite clear that Post Office censorship is 
now being used in the place and stead of the discretion of 
the complaining addressee. Thus, the First Amendment is 
violated, because as construed and applied, and in its 
operation and effect, the lav; vests the plaintiff and the 
Attorney General with the power to make discretionary 
evaluations of material, and to determine which advertisers 
to move against, on the basis of the type of material 
advertised. The underlying statute is repugnant to the 
First Amendment and deprives defendant of its First 
Amendment rights, and is further repugnant to the due 
process clause of the Fifth Amendment, and further deprives 
defendant of liberty and property without the due process of 
law required by the Fifth Amendment, as well as depriving 
defendant of the equal protection of the laws under the said 

Fifth Amendment. 

The administrative complaint issued by the Post 
Office did not state any cause of action, in that it failed 
to allege the date of the alleged second mailing, and in 
that it further failed to allege that such alleged mailing 
was made more than 30 days after the defendant's alleged 
receipt of the alleged PO. 
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As construed and applied, and in their force and 
affect, 39 U. S. C. Section 4009 and the Rules and 
Regulations promulgated thereto and thereunder, are repugnant 

i 

to the due process of law clause of the Fifth Amendment and to 
the Sixth Amendment, and deprive defendant of libnrtv and 
property without said due process, and of its right under 
the Sixth Amendment to a trial by one who is impartial, to 
be informed of the nature and cause of the accusation, to 
confront and cross-examine the witnesses against it, and to 
have compulsory process for obtaining witnesses, the 
defendant not being given the "full hearing" afforded him 
according to the decision of the Supreme Court of the United 
States in Rowan v. United States Post Office Department , 

397 U.S. 728 (1970), for the following reasons: 

In every Post Office hearing, the hearing officer— 
an employee of the Post Office which is bringing the 
complaint—has been the prosecutor, the judge, the jury, 
and, to the extent to which he has introduced in evidence 
varying papers, a witness. Wherever the Post Office has purportedly 
determined that defendant or someone acting in its behalf has 
violated a PO, such determination has been made without the 
testimony of any person whatsoever identifying any materials 
or the dates of their being received or sent, thus without 
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any legal evidence v/hatsoever. Despite repeated demand made 
therefor by tho defendant here, no complaining addressee 
lias over been produced at an administrative hearing, nor 
has any such person's testimony been permitted to be taken 
by deposition after due and proper requests therefor, the 
Post Office disregarding its own rules and regulation.> 
regard thereto, and consistently failing to give any 
information v/hatsoever on hov; its own rules and regulations 
are being implemented. It is our understanding that the 
Post Office has never even inquired as to the willingness 
of the complaining addressee to appear and give testimony 
at a Post Office hearing. Thus, any mere indication by a 
complaining addressee, or any written (but invariably unsworn) 
statement by the complaining addressee,as to the date oi 
receipt of the second mailing, lias been accepted as 
uncontrovertable Gospel truth by the Post Office, with 
no opportunity being given to the defendant to show error 
or hostility on the part of the complaining witness. 

Insofar as the plaintiff may rely upon the 
presumption of 39 U. S. C. Section 4009(f), such 
presumption is arbitrary, capricious, unwarranted and 
unreasonable, especially in view of the notoriously poor 
mail sorvice of the last several years. 
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The defendant has been denied its right to a 
hearing before the Post Office, and, unbelievable as it 
nav sound, t.ie Post Office has in effect taken a default 
against my client by reason of its ovm inefficiency, by 
reason of its own inability to properly transport the 
».viil to itself. The Pandering Law requires that a demand 
for a hearing be filed with the Postp.aster General v/ithin 
15 days after the PO has been received by the mailer. The 
Post Office immediately began violating this provision 
of the lav;, by requiring the demand for a hearing to be 
addressed not to Postmaster General, but to the local 
Postmaster, or to someone at a local Post Office; this is 
clear from an examination of the? text of the complaint 
issued by the Post Office. Thus, it was improper for the 
Post Office to take a default in any situation, since it 
required a filing with the wrong official. 

Nonetheless, at the tine that the administrative 
complaint was issued in this case, I had followed the 
following procedure; 

The latest stamp on the back of the envelope containing 
the administrative complaint, I reasoned, was the earliest 
date upon which the PO was delivered to client; certainly, 
it was a reasonable date to measure from, since obviously 
the Post Office could not have put a stamp on the back 
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of the envelope after it had parted with'its custody. 
Accordingly/ when received from client, it was my practices 
to make a notation as to the deadline date for mailing 
in the demand for hearing, based on the latest Post Office 
stamp. Where a stamp showing date was put on by my 
client, I measured from this date of receipt. I calculated 
this date as being 14 days from the latest date stamped 
on the back of the envelope, except where the 15th day 
would fall on a Monday, and I would note my deadline as 
being the Friday preceeding that Monday. Appropriate 
adjustments were made if a holiday intervened. I would 
then make it my business to mail out my demand for a 
hearing on or prior to that deadline da^e. 

This was my practice for many many months. The 
Pandering Law's effective date was April 14, 1963. I had 
no problems whatsoever with ny practice until sonetinc 
in 1969 when I noticed that, although I was following 
my prior plan of action, I was suddenly the recipient of 
defaults all over the place. 

Upon inquiring as to why these defaults were 
being taken, I was orally advised by Post Officials (just 
who advised me, I do not now remember) that the Post Office 
had adopted a new construction of the statute, that they 
had now decided that they were going to take the words of 






1193a 

AFFIDAVIT OF HERBERT MONTE LEVY 

the statute literally, and if the demand for hearing was 
not actually "filed" by arrival at the particular 
Pustmaster's office on or before t.he 15th day, this would 
be considered a default. I protested that even Internal 
Revenue Service, when it requires that you file a certain 
tax return by a certain date, considers you to be on time 
if your mailing envelope is postmarked on the day set 
i for filing, and that the Post Ofrice was now claiming 

that it could put me in default by being slow and 
inefficient in the delivery of mail to itself. My 
protests were to no avail. Annexed hereto are copies 
| of my correspondence in this regard, which were sent. 

I night also perhaps add that I was extremely 
careful to always have my demand for hearing sent out 
on the date that the demand for hearing bore; that demand 
for a hearing was sent out, though it is not reflected 
in the "certified" file submitted by the Government, on 
the day indicated on the demand for hearing, (copy annexed) 
and there was thus absolutely no reason whatsoever why, 
in equity or logic, the Post Office took a default 
solely because of its own inefficiency in delivering 
l nail to itself. 

I 


In this connection, I note also that in this 
very case, I took an appeal from the decision denying 
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a hearing as evidenced by the correspondence annexed 
hereto. So far as ny records nov; show, that appeal was 
never acted upon. Thus, this proceeding is being brought 
to enforce a PO while an appeal is still pending in 
the Post Office Department. 

The above also demonstrates that the file 
submitted by the Government herein is woefully incomplete. 

The Government purports to proceed upon what it 
terns, in its notice of motion, an annexed certified 
copy of the record of the proceeding in the Post Office 
Department. However, the certification which is annexed 
is totally defective, in several respects, as is set 
forth in detail in our memorandum of law to be submitted 
herewith. Thus, no evidence has been presented to the 
Court upon which it could base an order; the Government's 
motion must be denied, and summary judgment awarded to 
defendant. 

Further, we note that the certification is 
remarkably lacking in stating which officer has legal 
custody of the record. All "certifications" seen to be 
nade by an official in Washington, D.C. Yet this 
official is not the one who has either actual or legal 
custody of the record. On the contrary, "Files relating 
to the issuance of these prohibitory orders (325,000 issued 
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between 4/14/68 and 12/31/69) are maintained in*.64 postal 
service centers across the country and contain the 
complaints, the offending material, and the resultant 
prohibitory order." Vol. Ill, Technical Report of the 
Commission on Obscenity and Pornography, p. 161. 

Even were a certification here to be proper 
and legally correct, it would nonetheless not afford 
a basis upon which an' factual findings could be nade 
and an injunction issued, for the certification merely 
certifies "that the annexed documents constitute true 
copies of original records v/hich are in the official 

custody of the Post Office Department, to wit," then 

* 

reciting the Post Office Docket number of the case and 
the name of the complaining addressee. Thus, the only 
papers which are certified by the Government cire, at 
nost, the papers which would contain the docket number, 
and yet, such papers standing alone cannot possibly 
spell out any violation of a prohibitory order. For until 
the issuance of the administrative complaint by the 
Post Office, no papers bear a docket number, nor has 
the docket number of the case been jjut on an Y papers 
ante-dating the administrative complaint. Therefore, 
there is no certification of the record insofar as 
the issuance of the underlying prohibitory order, or 
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the date of its receipt by the defendant. Since the 

date of receipt is crucial in deternininq whether 
the prohibitory order has been violated, its affective 
date being 30 days after its receipt, there is, in the 
absence of any certification of the prohibitory order 

and the return receipt therefor, a conplete lack of 

*• 

any proof of the date of the receipt of the prohibitory 
order. Thus, the entire case must fall as being without 
a foundation. Iloreover, the paper supposedly containing 
none proof of the date of receipt of the second nailing 
docs not contain the docket nunber of the case; thus, 
it lias not be-^n certified. Similarly, the return receipt 
showing the alleged date of receipt of the administrative 
complaint docs not bear the docket number of the case. 
Thus, there is simply no proof whatsoever as to the 
receipt of the administrative complaint. There is 
nothing to show, accordingly, that the defendant was 
accorded its procedural rights under the statute. 

The Pandering Lav/, as it existed at the 
tine of the alleged violation complained of here, 
did not require merely that a prohibitory order be 
issued as an order of the Post Office, or its present 
successor the Postal Service, but required that the 
prohibitory order be issued by the Postmaster General. 
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In the case at bar, the prohibitory order was not 

issued by the Postmaster General. 

In the case at bar, the prohibitory order 

was not issued by the Postmaster General. It was not 
even issued by a local postmaster. It was issued, on 
the contrary, by the Director of Administrative Services. 
We are not aware of any delegation tc such an officer 
of the power to issue a prohibitory order, and if there 
was any such delegation of authority, pursuant to any 
rule or regulation, we are aware of no statute which 
would authorize sucij delegation to the Director of 
Administrative Services. 

We turn next to the problem of whether, 
even assuming that the record is properly certified 
and that the so called evidence of date of receipt 
of the second mailing was admissible, — both assumptions 
being purely for purposes of argument, — a violation 
of the prohibitory order has been made out. We note, at 
the outset of this facet of the araument. that there 
is completely lacking any proof whatsoever of the date 
of the second mailing, that such date was never alleged, 
and that therefore the defendant was never accorded due 
process of law under the Fifth Amendment and the 
right to know the nature and cause of the accusation 
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against it under the Sixth Amendment. Just as significant, 
however, is the fact that the second mailing bears no 
postmark whatsoever. Thus, the Government is forced 
to rely upon the statutory presumption found in 
Section 4009 (f), that a mailing received more than 30 
days after the effective date of prohibitory order is 
presumed to have been sent in violation of the order. 

But, as we show in our brief, the effective date of 
the order is 30 days after it has been received, so 
thnr there is r.o presumption of a violation unless the 
second alleged mailing was allegedly received 60 days or 

:iore after the date of receipt of the prohibitory order. 

In the case at bar, the Government's proof 

is equivocal. The alleged date of receipt of the prohibitory 
order by the defendant was M ay 9, 1969 • v, hi lc 

alleged date of receipt of the second mailing by the 
complaining addressee is set forth as being approximately, or 
on or about July 10,'69—which means that it could have been 
received within the 60 day period, or could have been received 
after the 60 day period. Thus, the Government cannot 
prevail by a preponderance of the proof, since it cannot 
have the benefit of the statutory presumption in 
view of the equivocal alleged statement of the addressee 



1199a 


AFFIDAVIT OF HERBERT MONTE LEVY 

as to when the second nailing was allegedly received. 
Therefore, sannary judgment should be denied to the 
Government. Moreover, we urge that sunnary judgment 
should be granted to the defendant; upon trial, the 
memory of the complaining addressee as to the exact 
date of receipt of the second alleged mailing would 
certainly be no stronger today than it was three or 
four years ago, contemporaneous with the event. It 
would be foolish to waste the tine of Court and 
counsel with any trial of this cause. 

#■ 

Me cone next to the question of adnissibilitv 
of the evidence of the alleged date of receipt of the 
second alleged mailing. In view of the improper certification 
of the record, we do not see how such proof can be 
admissible in any event; it is completely unsworn to, 
and it is the rankest kind of hearsay. The. Government, 
in its brief, has not attempted to sustain the admissibility 
of this evidence. We expect, however, that the Government 
will urge that, assuming proper certification, it is 
admissible under the Federal Business Records Act 
(28 U. S. C. Section 1732 (a)) as a record kept in 
the ordinary course of business, it being the ordinary 
course of business to keep such records. However, 


as we show in our brief, since the business involved 
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is that of tV'G Post Office, and the entries as to 
alleged dates of receipt were nade by third persons, 
not by the Post Office, such rule does not apply. 

Moreover, even if such a rule did apply, in a nornal 
case, it would not be applicable here, for this reason: 

The nornal reason fc permitting evidence 
(jf business records to be admitted is that such recorus 
are inherently reliable. But in a prohibitory 
order -pandering case, we submit, such evidence is 
inherently unreliable. For several reasons, as follows: 

a) The type of person who qoes to the tine and 
trouble of going to the Post Office to obtain a prohibitory 
order rather than merely tear up the material which offends 
him, especially when — as here — he has been given 
notice of the contents of the envelope (see the right 
hand bottom of the nailing envelope), is obviously the 
type of person who is sorely offended by sexually oriented 
material, the type of person, indeed, who very well 
night, usually dees, wish to see as much trouble 
caused to the nailer of such material as possible, 
even when, as here, the material 1 involved has been 
held to be not obscene. This is graphically 
illustrated, despite all the hypocrisy of the 
Pandering Lav?, in the statement of one addressee, in 
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the case purportedly pending in this Cou of United 
States v. Pent -R Books , 7 2 C 606, v/here the addressee 
noted as follov/s on the notice (request) for prohibitory 
order: 

"I request more than this (see below). This 
form evades the real issue. I have no minor 
children in my hone, but YOU know this 
literature is reaching homes that have minor 
children. I AM HOT CONTENT WITH MERELY STOPPING 
THIS TYPE OF PORNOGRAPHIC MAIL FROM REACHING 
MY nor IE ; I L,.. ECT THE POST OFFICE AND JUSTICE 
DEPTS. TO FLUSH OUT THE SOURCE OF THIS OBSCENE 
HAIL, GET HIM OR THEM IN PRISON, AMD STOP ANY 
OF THIS STUFF FROM BEING MAILED OUT AT ALL . 11 

Similarly, in another purportedly pending 

case, in the memorandum from the Post Office Dept, dated 

June 3, 1969, the Postmaster recites that the complaining 

addressee, Mr. Griffis, 

"...is very concerned about this type of 
literature in the nails and offers his 
assistance and cooperation in trying to rid 
the mails of it." 

And this is very obviously the attitude of the Post Office. 

b) There may be community pressure, pressure 
by Post Office officials, or even by the local Postmaster 
or postman to attempt to make out a violation of a prohibitory 
order in order to cause more trouble for the mailer, in 
this enotionally-chargod situation. The defendant is 
precluded from obtaining an examination of the complaining 
addressee in order to determine this, and there is simply 


/ 
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no way in which the defendant can ever opteln such 
information. But this has happened. Graphic and dramatic 
proof of this — of a direct Post Office attempt to influence 
an addressee to set forth a false-date of receipt of mail so 
as to be able tc find a vidlation of a prohibitory order, 

— was accidentally uncovered during a hearing in another 
case involving this very defendant. 

Thus, in the Post Office case entitled "In the 

Matter of: Violation of Prohibitory Order No. 633, issued 

against Pent-R Books, Inc., Respondent, on behalf of 

Thelma M. Moser, Complaining Addressee, by Postnaster, Phoenix,. 

Arizona," Post Office Docket # R14-Pa64-633, Gary Langer, 

r.sq., then of nv office, at the Post Office hearing, asked to 

look at the original folder. Upon it being examined, Mr. 

Langer noted that ^.n the file, there was a card, obviously 

prepared by the Post Office, the bottom of which purported 

to show the date of receipt reading: 

"On August 27, 1969, I, Thelma Moser, received 
from the Pent R Book (sic) a second letter", 

apparently signed by Thelma Moser. But immediately preceding 

this legend, also obviously prepared by the Post Office 

which had failed, however, to cut it off — appeared the 


following: 
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"In order to make a case against this firm we 
must have signed statement as to date of 
de 1 ivery of the second letter. The date given 
is an estimated date, but will give us the 
correct waiting period to carry on this complaint. 

An envelope is supplied for your convenience 
and no postage is necessary." 

A Xerox copy of the card is being filed with this 
Court in United S tat es v. Pent - R Books , Inc. , 69 C 1362. 

That this cane from the Post Office is quite clear -- 
no one else would or could ha^e given this "information" 
and supplied a postage-free envelope. The Post Office's 
clear motive was "to make a case against this firm 
(defendant)", and the date given was an estimated date, 
obviously "estimated" by the Post- Office in order to give 
them "the correct waiting period to carry on this complaint." 
Thus, the alleqed date of receipt of the second mailing in 
that case was a totally fictitious date that the Post Office 
itself "estimated" in order to show a violation. (How could 
the Post Office make an estimation of that whictewas not 
within its own knowledge?) It will be noted that**the alleged 
date of receipt, August 27, 1969, was completely typed 
in on the same typewriter which had written the instructions, 
and was obviously not done by Thelma Moser. Filed in 69 C 1362 
will be a photocopy of the transcript of the stenographic 
minutes of the Post Office hearing on this matter. 
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In the complete absence of any opportunity to cross 
examine Thelma Moser, or the Postal Officials involved 
an opportunity constantly requested by us, but alv/avs denied in 
each and every case, — the defendant is simply at the mercy 
of the Post Office, when the Post Office thus unilaterally 
decrees the alleged -late of receipt of the second mailing, to 
get a correct waiting period to carry on its complaint. The 
Post Office obviously picks a date convenient to show, in 
their legal judgment, a violation. How widespread this 
practice has boon by the Post Office, it is impossible to 
determine. (We should also note that the Post Office has 
consistently taken the position that receipt of a second 
mailing more than 30 days after receipt of the prohibitory 
order presumptively establishes a violation; though this 
position is incorrect, it explains why the Post Office does 
not always suggest a date of receipt of the second nailing 

more than 60 days later.) 

Of course, this shows that when the Government 
seeks equity here, it does not come into Court with clean 
hands. Its hands are despicably defiled by its covert 
attempt to frame the defendant in the Moser case, an attempt 
disclosed only through its carelessness in not cutting off 
the top of the card in this instance. While this is not 
one of the cases presently pending in which summary judgment 
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is sought, the simple fact is that there is no investigatory 
tool whatsoever by which we can ascertain how widespread 
this practice is and was. Denied the right to confront and 
examine, a complaining addressee, which we contend is a 
denial of liberty and property under the due process clause 
of the Fifth Amendment and the denial of the right to cross 
examine and confront defendant's accusers under the Sixth 
Amendment, but with the proof of at least one attempted 
frame-up, we submit that the Government must either submit 
all of its complaining addressees and Postal Officials to 
confrontation and cross examination, or that equitable relief 
should be denied by the Court. 

In my affidavit, I note that the Post Office 
hearing examiner sits as the witness, judge, and jury. 

An examination of the transcript of the minutes in the 
l loser case shows the vice of such multiple roles being 
combined in one person. The hearing officer was David 
S. Kelson, Esq., an attorney for whom I have the greatest 
respect and admiration. Yet even Mr. Kelson, when faced 
with indubitable proof of the Post Office framing a 
defendant, rose to the defense of his employer, the Post 
Office. It is, under the circumstances, a severe denial 
of due process to permit the sane person to be witness. 



1206a 


AFFIDAVIT OF HERBERT MONTE LEVY 

judge and jury, especially when he is employed, as here, 
by the same Department which makes the accusation of 
violation. 

Thus, whatever exception there might be based 
upon inherent reliability of business entry records is 
totally lacking in this case. In this day of revelation 
after revelation of improper conduct on the part of 
highest Government officials, and with at least one 
Postmaster having been found out to attempt to obtain 
false statements as to date of receipts of second mailings, 
it would simply ludicrous to hold that there was any ir.heren 
reliability in the alleged statement by an addressee of the 
date of receipt of the second mailing. 

The alleged receipt purporting to show 
the date of receipt, purportedly signed by the complaining 
addressee, does not clearly show the date it was received. 

It merely recites "received," or a word or words to such 
effect. The next line sets forth the name of the addressee. 
This nay well show the date the Post Office received 
the material from the complaining addressee, rather 
than the date that the complaining addressee received 
the second nailing from the defendant. It certainly 
is not proof that*this was the date of receipt by the 
complaining addressee of the defendant's second alleged 
nailing. 
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The writings purporting to indicate receipt 
by the signatory contain what are apparently two 
different handwritings, one handwriting showing the 
alleged date of receipt, and one showing the signature 

underneath. Since these are in apparently two 
different handwritings, :i is impossible to tell whether 
or not the date of receipt was perhaps inserted 
by the Post Office, rather than by the addressee 
himself. It nay be that a trial would disclose this, 
with an opportunity to examine the complaining 
addressee, and hence summary judgment should be 

denied to the Government. 

While the law as quoted in the Government 

brief now permits a complaint to be issued by the 
Postal Service, it is nonetheless true that the 
statute as it existed at the time of the issuance of 
the complaint in the case at bar required that the 
complaint be issued by the Postmaster General. So, too, 
with the order determining the violation. But in the case 
at bar, the Postmaster General did not issue the 
administrative order finding the violation, or any 
administrative order. 







1208a 


AFFIDAVIT OF HERBERT MONTE LEVY 

On the contrary, neither the complaint nor the 

order were issued even by a local Postmaster, but 

v/ere issued by the Director of Administrative 5arv r ices. 

There has been neither showing nor claim that 

there was any statutory authority palpably Inching — 

for the delegation by the Postmaster General to such 

person, an authority which v/ould seem to be singularly 

lacking, in viev/ of the fact that recommendation has been 

made to the Attorney General to seek a Court order upon 

the say-so not of the Postnaster General, a Cabinet officer, 

but on the say-so of a minor functionary. If there be such 

a delegation of authority, we are unaware of it, and further 

unaware of any statutory or other basis for such delegation. 

Finally, \/e note that the prohibitory order and 

the complaint issued out of the Post Office not at Old Tappan, 

Ne w J erse Y > the address to which the first nailing v/as made, 

but out of Newark, New Jersey 

We submit that the Postmaster at latter city 

has no jurisdiction over nailings to the former city. 

This affidavit has been particularly directed 

towards the particular facts in this Cc."?. We also submit 
herewith an affidavit by Richard S. Schwartz, which will 
be filed in every one of the presently pending P£pt-R cases. 
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which attacks the proposed relief requested by the Government 
on numerous other grounds, common to all of the cases 

c 

pending in this Court, against this defendant. 

S 

For the reasons stated in this affidavit, 
as well as for the reasons set forth in .Mr. Schwarts' 
more generic affidavit, wo submit that the Government's 
notion for summary judgment should be in all respects 
denied, and that our cross notion for summary judgment 
should be in all respects granted. 

Sworn to before me this 

day of November, 1973 

HERBERT MONTH LEVY 


v>iL30M SAFDFVP 
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DEMAND FOR HEARING, ETC. 


TO: Postmaster 

Joseph J. Benucci 
Newark, New Jersey 07102 


FROM: Herbert Monte Levy, Esc. 

205 Madison Avenue 
New York, New York 1001', 


PENT-R BOOKS, INC. DATED: August 6, 1969 

ads. P.O. ( Kiyak) 

p.O. Docket No. NK-69-7839-138 


Client has received the Complaint in the above matter, dated 
July 22, I960 . We hereby demand a hearing, and 

further request pursuant to Rule 956.10, that this matter bo 
consolidated with the many other Complaints involving client 
pending across the country, involving the same or similt*,. 
mailings, and removed to New York for hearing. Our demand 
for change of place of the hearing is made pursuant to 
Rule 956.6, not only to satisfy jurisdictional requirements, 
but to avoid questions of unconstitutionality. Moreover, it 
is our understanding that your practice is to present no 
witnesses whatsoever at the hearing though we will have numerous 
witnesses including varying personnel of client, to testify as 
co precautions taken and precautions possible to pi-eveni. 
violations of the Prohibitory Order, and whether, if there was 
a violation, the violation was intentional, inadvertent or 
preventable. We further intend to have one or more witnesses 
from this area to testify as to the arbitrary and unreasonable 
nature of the underlying statute, and hence its unconstitutional 
both on its face and as applied to this case, based upon their 
expertise in the nail order business. For a further explanation 
of our claims in ahis matter, we enclose-herewith a copy of 
an Answer filed in a pending case (prepared by undersigned) 
entitled United States v. Book Bargains . [if such a copy is 
not enclosed herein, we note that a copy thereof was previousxy 

furnished to you in Book Bargains, Inc. -——„ 

P.O. ( Wilber _), P.O. Docket No.N K-q8-268 ^w 


We hereby incorporate by reference all points made in tno c-aiu 
Answer and make the same defenses and objections as are made 

therein. 
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We demand that the complaining addressee .appear to testify 
and he cross-examined, or, In the alternative, that the 
Complaint he dismissed. Kindly advise us if the complaining 
addressee will appear, simultaneously with or before we receive 
the Notice of Hearing, so that we may determine within five 
days of the receipt thereof whether to take testimony o*. 
the complaining addressee by deposition. Denial of the right ^ 
to confront and cross-examine would he in violation of cxient s 
.Sixth Amendment rights. 


In order to assist our determination as 
deposition, kinciy advise as to who the 
will he under Rule 954*.8, his fees, and 
Post Office contention as to 
witnesses, and the amount thereof, sin 
.o f_nc any i-w requiring such payment, 
-nd demand ch-t the deposition be taken 
We further cemand to be advised whether 
is a Post Office Inspector, working for 
affiliated with it, or influenced by it. 


to whether to take 
"Deposition Officer" 
the authority for 
-ar.d expe:.se.> 
.ave been uno 
We req->. « 

in New York City, 
the cduressee w.a . 
the Post Office, 


In order to assist in the coordination of the numerous s - - 
pending across the country re client involving the same or 
similar mailings, we are sending copies of this letter to 
the Assistant General Counsel of the Mailability Division c 
the United States Post Office in Washington, as well as ac 
the Postmaster General. 

We hereby demand dismissal of the Complaint for the rolxow- 
ing reason^ : 

1. The underlying legislation authorizes Prohibitory 
Orders and Complaints to be issued by the Post¬ 
master General. The order and complaint here 
wgtg not issued by tne Postmaster Generax. xho_w. 
has oeen no delegation or authority by the Post¬ 
master General, and any such delegation would be 
m contradiction of the statute. We accordingly 
take the position that the Prohibitory Order and 
Comp_amt here are nullities. If either the Orde- 
or t. x Complaint were issued by someone other tn^ 
the -ocal Postmaster, our contention applies 
fortiorari. 
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2. The Complaint fails to allege or snow the dace ^ 
the alleged second mailing. Since a second rr.c.-i 
ing would violate the Prohibitory Order only il 
sent more than 30 days after the receipt of u'.. 
Prohibitory Order, the Complaint far^s to stc.ee 
a cause of action; there was no foundation for 
the issuance of the Complaint in the first p*ace 
Moreover, failure to advise of the alleged date 
of the alleged second mailing denies client's 
Sixth Amendment right to know the nature and c~. 
of the accusation against it, and deprives it 
liberty and property without due process in vio. 
tion of the Fifth Amendment. 

3. The only document attached to tne complaint was 
original Order. It is, therefore, impossible to 
determine whether the Order was violated. Th-o, 
client has received inadequate notice, oepriv...^ 
client of the constitutional right set forth _r. 
Paragraph "2" acove. 


Herbert Monte -evy 
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S' ptetuber 2, 1969 


A ’-Ilia* Lawrence, Esq., 
Assistant General counsel 
?cat Office Department 
'3 liability Division 
Washington, D.C. 


Dear Mr. Lawrencst 

Re* Pent-R Books. 

Inc. ads. P.O. (Gladden) 

P.O. Docket No. R8-KC-29 

m 

- ads. P.O. \xjyskj^) 

P.O. DocketNO. NK-69-7339-138 

• » r» 

ads. P.O. (Messcx) 

P.O. Dcckst NO. R5 -P-277 

* <» 

ads. P.O. (Sellers) 

P.O. Docket No. PH-69-4444-69 

s vs 

ads. P.O. (Walsh) 

P.O. Dcckst No. NX- >-7207-134 


TJUJ/ART Distributing Ccrp. ad* P.O. (Esua) 

P.O. Docket No. 3CS-P-69-24 


Again, pl* * »* consider this a* a notice of appeal la each of the 
above matter* for the hearing denials therein, and a brief in sup¬ 
port thereof, incorporating my prior argument* by reference. 

This tiue, Z am particularly appalled by the hearing denial in 
Kiyak, where the demand for hearing was mailed to Newark 12 days 
after receipt of the complaint. Tnis means it took at least four 
days for the letter to arrive — I can drive to Newark from ny 
office in 25 minutes. 
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—2— Sopteotoer 2, 1969 


I am also soeewhat pusaled by the hearing denial in Messer, datad 
August 20, 1969, inaaswcfa a» an Order had already been raade dated 
August 1st, which I appealed to you in my letter of August 11, 

1353. 

Can't we clear up all these items.' 


Sincersly. 


Herbert Monte Levy 


HML/ raol 
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MENT'S MOTION AND IN SUPPORT OF DEFENDANT'S CROSS¬ 
MOTION . 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


ANSWERING AFFIDAVIT 
OF RICHARD S. SCHWARTZ. 


-against 


PENT-R-BOOKS, INC. 


Defendant. 


STATE C* NEW YORK) 


: ss. : 


COUNTY OF KINGS ) 


Docket # 
72 C 600 


RICHARD S. SCHWARTZ, being duly sworn, deposes and 


says that: 

I am and at all times hereinafter mentioned have 
been the Secretary of defendant PENT-R BOOKS, INC., sued 
herein as PENT-R-BOOKS, INC. as well as of RAS ENTERPRISES, 
INC. This affidavit is submitted in opposition to the 
Government's motion for summary judgment herein, and in 
support of defendant's cross-motion for summary judgment. 

I am fully and personally familiar with all the facts set 
forth herein. 


• \ 
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EXTRAORDINARY PRECAUTIONS TAKEN BY DEFENDANT 
TO AVOID OFFENDING RECIPIENTS OF ITS MAIL. 

Upon the outside of all mailing envelopes sent by 
defendant, or upon the outside of an inner sealed envelope, 
there had always appeared a notice advising the recipient 
of the nature and content of the advertisement contained 
therein.* If the recipient did not want this material, 
he merely marked the envelope "Refused", as invited to by 
defendant, initialed it, and returned it to the postman or 
dropped it into a mail box which he was sure to pass sometime 
during the day, all at defendant's expense, after which defend¬ 
ant removed the addressee's name from its mailing 1 list. 

Defendant had thus avoided the necessity of an addres¬ 
see viewing materials which he preferred not to be exposed 
to, unlike the requirements of the Pandering Law where, 
if the complaining addressee is to be at all honest, he must 
open and view the materials. We had also avoided the time 

consuming necessities inherent in the addressee obtaining 

* This practice ceased in 1970, when the Goldwater Amendment 
to the Postal Reorganization Act of 1970 required the legend 
"Sexually Oriented /.d" to appear on the envelope or on an inner 
sealed envelope. Defendant then followed that low. See P ent-R 
no oks, Inc, v. Unite d States Postal Service . 328 F. Supp.297 
(£.!). N.Y. 1971). 



1217a 


AFFIDAVIT OF RICHARD S. SCHWARTZ 

the Prohibitory Order and following through for a complaint. 

We emphasize that defendant had a lways done tlis -- starting 
long before the effective date of the Pandering Law. 

Defendant has thus always been extremely careful of 
the sensibilities of persons who might' otherwise Joe offended. 
Incidentally, lest the Court think that the more than 200,000 
prohibitory orders that have been received by the defendant 
seem excessive, we note that defendant has mailed perhaps 
more than 10,000,000 advertising pieces, and thus the 
perce*' cage of prohibitory orders received by it from all its 
mailings is some 2°L\ . And though some 200,000 people 
purportedly objected to our ads, more than 450,000 copies of 
the book advertised have been sold. We further note that 
the advertisements, involved herein, fur"The Photographic 
Manual of Sexual Intercourse", have been ruled non-obscene 
and constitutionally protected by Judge Masterson of the 
U. S. District Court for the Eastern District of Pennsylvania, 
United States v. Stewart , unreported, Crim. No. 69-162, 

Order dated October 13, 1971. Under these circumstances, 
we note that if 39 U.S.C. §4009 or its successor be applied 
to the defendant, who is shown here to be engaged solely in 
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publishing, selling and distributing materials protected 
by the First Amendment, with a warning notice described 
above, such application is unreasonable, arbitrary and 
capricious, repugnant to the due process of law clause of 
the Fifth Amendment and to the First Amendment, and deprives 
defendant of liberty and property without due process of law 
and constitutes an unreasonable, capricious and arbitrary 
restraint on First Amendment rights, especially in view of 
the severe limitations on First Amendment rights necessarily 
encompassed in any attempt to avoid a conflict with 39 TJ.S.C. 
§4009 — as we shall show below. For the price of compliance 
with §4009, as we note below, is that many mailings cannot 
be made to persons who wish to receive such mailings, and 
therefore the statute prevents mailings to persons who desire 
to receive them, thus interfering with their and defendant s 
-- First Amendment rights -- a possibility never considered by 
the Supreme Court of the United States in Rowan , a case which 
was instituted in the early days of the Pandering Law, without 
any opportunity whatsoever for the Supreme Court of the 
United States to have any but the sketchiest information on 
how the law worked out in practice. 
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SINCE THE DEFENDANT HAS NEVER WILLFULLY 
VIOLATED A PROHIBITORY ORDER, AND SINCE 
THE DEFENDANT HAS TAKEN ALL POSSIBLE 
PRECAUTIONS TO AVOID SECOND MAILINGS, IN¬ 
CLUDING DEPRIVING PERSONS WHO WISH TO RECEIVE 
ITS ADVERTISEMENTS OF THE RICIIT TO DO SO, AND 
SINCE DEFENDANT NOT ONLY DOES NOT THREATEN TO 
MAKE AN ADDITIONAL MAILING BUT HAS MADE IT 
VIRTUALLY HUMANLY IMPOSSIBLE TO DO SO, AN 
ORDER SHOULD NOT ISSUE ENFORCING THE PROHIBI¬ 
TORY ORDER. 


The so-called Pandering Law went into effect on 
April 14, 1963. At that time, no one knew for certain what 
its operation and effect would be. But after more than 5 
years of experience with this law, the defendant knows, and 
shall hereinafter demonstrate to this Court, that this law 
cannot be complied with except by disregard of defendant's 
own First Amendment rights -- which defendant has had to 
disregard in order not to be in conflict with the law. 

We thus claim that the law, so construed and applied, in 
its operation and effect, does violate the First Amendment. 

At no point whatsoever did defendant ever willfully 
make a second mailing in violation of a prohibitory order; at 
the present time, and for at least the last three years, 
because of the computerization that the defendant has used, 
we submit that not only does defendant have no intent of 
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violating the prohibitory order here, but it could not do 
so even if it wished. It is our contention that in the complet 
absence of any willfulness in the second alleged mailing, 
plus the fact that there cannot be a willful mailing hereafter, 
an order of this Court should not issue. 

As we shall show in some detail at length below, 
there is no doubt of defendant's good faith and diligence 
in attempting to comply with the Pandering Law. The cases 
involved here all deal with second alleged mailings in 1969, 
in which year Pent-R made about 10,000,000 mailings. But long 
prior to the 1968 effective date of the Pandering Law, we had 
set up a computerized system, solely in order to be able 
to completely comply with the terms of the law. That system 
was set up by the President of defendant, Ronald A. Stewart, 
with my assistance, through arrangements made with a computer 
house and a system was devised as shall be set forth below. 

The cost of running that computer operation in the year 1969 
was some $62,068. We are advised by the computer house, 
that it now estimates that it used the services of the 
equivalent of 25 people working full time for 6 months -- 
which it computes as the equivalent of one person working 
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3000 days, or 24,000 man hours -- in order to set up and 
process the system. As we note at length below, difficulties 
were encountered because of the use of rented lists, and 
rented lists were finally abandoned unless they were on 
computer tape, where the computer could prevent second 
mailings. The computer operation became more and more refined 
as we had more experience with it. The use of duplicate 
mailing labels was eliminated in 1970, when it was found 
that this resulted in violations of prohibitory orders. 

The system itself was finally programmed in 1971, and is 
si ill carefully programmed, to guard against second mailiings 
to such an extent, that the computer eliminates even mailings 
that have not been prohibited. Thus, as we learned of mistakes 
which took place, we corrected them at once, and took vigorous 
steps to prevent recurrence of these mistakes or further mistakes 
in the future. The new system of control greatly improved the 
situation. It is and has been as nearly perfect as a system 
can be. 

Even originally, as we first set up the computer 
programming, we had a great rate of success with it. Thus, 
although we received something more than 200,000 prohibitory 
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orders, the complaints of violation which have so far been 
upheld by the Post Office -- which bends over backwards to 
be fair to itself, -- number only approximately 500. Thus, 
even giving the Post Office the benefit of every doubt, even 
now the Government charges that only seme one quarter of one 
percent (0.025%) of the prohibitory orders issued to Pent-Pv 
were violated. Moreover, every time we have received a 
complaint from the Post Office, we have once more fed the name 
and address of the complaining addressee into the computer, so 
that no further mailings would be made to such complaining 
addressees. Vie have fed these names and addresses into the com 
puter for a third time upon receipt of a Complaint filed in thi 
Court. 

Even if an injunction were issued in this case, it 
would and could have no effect by way of insuring better com¬ 
pliance in the future. With all the efforts we have made, 
it would be unjust to us to do so, in view of our good 
faith, and not in the public interest. 

Actually, our success ratio is even better than 
the figure of 1/4 of 1% violations -- or 99 3/4% compliance. 

Tlv s, we note the following: All mailings for defendant were 
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handled by another corporation, RAS Enterprises, Inc., of which 
Mr. Stewart is again the President and I am again the Secretary, 
as here. The mailings made by RAS Enterprises, Inc. are almost 
all of a nature that some would undoubtedly find erotically 
arousing or sexually provocative, so that the mailings of 
virtually every other corporation which had been processed 
by RAS have resulted in prohibitory orders. However, though 
we estimate that Pent-R, plus all the other corporations ser¬ 
viced by RAS (including RAS itself) have probably had ap¬ 
proximately 248,500 prohibitory orders issued against them, 
there were only seven administrative complaints of violation 
issued in the first half of 1972, none in the second half of 
1972, nor in the first 6 months of 1973. Since then, there 
have only been three administrative complaints, all issued 
against an affiliated division of RAS, Companion Products; 
no material whatsoever was furnished in regard to one of the 
complaints, so we are at a loss t;o know whether or not it 
was justified; in the two cases where some materials were 
annexed to the complaint, it is perfectly clear that the 
prohibitory order was not violated. Thus, though there 
are approximately some 248,500 prohibitory orders issued 
and outstanding against all such corporations, there have 
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been only some 10 administrative complaints of violation 
between January 1, 1972 and date -- an alleged violation 
rate of less than 0.004%*. Our computer house has estimated 
the expected rate of computer error to be 1/2 of 1%, so that 
it is plain that, by falling below this rate of error, defend- 
and (and its computer house) have done a superlative job. 

There is simply nothing else that we can do, of which we are 
aware, to avoid offending against the statute. Our good faith 
effort to comply with the law is perfectly clear. I now 
detail the course of our computer campaign. 

Of course, before the Pandering Law became effective 

l * 

in 1968, defendant had tooled up in order to be able to comply 
with it. It immediately, upon receiving its first prohibitory 
order, began to comply with the law, in the following way. 

After a prohibitory order was obtained in the Post 
Office, it was opened by defendant, and dated with the date 
of receipt (subject, of course, to error -- a lot of them 

in the beginning, where we failed to put on the date of receipt). 

* This rate assumes that all ten administrative complaints 
were valid. Since we know that at least two of them were 
invalid, we have at most eight valid complaints,(only one of 
which was received after July 1, 1972); assuming the eight 
are all valid, the violation rate since January 1, 1972 is 
cut from 0.0047o to 0.003%. 
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A photocopy of each prohibitory order was made, which was sent 
to the computer house, or "Listing House", while defendant 
retained the original for its files. At the computer house, 
the names arid addresses, of persons to whom mailings should not 
be made, as they appeared in the ordering part of the prohibitory 
orders, were typed. These were then read by a device known 
as an optical scanner, whose function it is to translate the 
written material into electrical impulses which are put, and 
then stored upon, a magnetic tape, in a symbolic form. The 
Pent-R mailing list was put up on a tape itself. When a 
name appearing on a prohibitory order also appeared on a tape 
for the Pent-R mailing list, the matching of the two tapes 
would prevent that person's name from being printed out by 
the computer on the mailing list which the computer prints 
out. At the same time, these were sorted out by zip codes. 

Two problems became apparent. The first problem was 
with rented lists. The mailing lists, owned by, sold to and 
rented to defendant were and are lists of names and addresses 
of intellectual, mature adults who had previously received 
from others, similarly situated to the defendant, advertising 
or other materials similar to those disseminated by defendant. 
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They were and are mailing lists of names of persons such as 
doctors* dentists, attorneys, accountants, druggists and 
other professional people, and owners or proprietors of various 
businesses thus assuring as much as possible that none of the 
addressees were or are minors. Because of their nature, many 
of such mailing lists owned by defendant, and those rented or 
purchased from others by defendant and others, overlap, and 
the names of the same persons frequently appear on both such 
lists. 

In view of the many prohibitory orders received by 
the defendant, it was physically impossible to visually compare, 
by human vision, the names of addressees thereon with the names 
in any lists rented by the defendant, especially since the names 
on rented lists were usually listed in random rather than in 
alphabetical order. Since the use of an optical scanner 
and computer to eliminate names on a list involves the 
copying of the names (by their translation into symbols 
stored on the magnetic tape), and since the owner of the rented 
list will not permit that list to be copied, the defendant 
found that it was impossible, simply impossible, for it 
-- or others -- to comply with a prohibitory order insofar as 
the use of a rented list is concerned. 


[i 

ii 
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Moreover, many mailing lists were not available 
for purchase, being available for rental only, no matter what 
Lhe price. When a list is sold, the price is many times the 
rental charges. The operation and the effect of the statute 
has been that, cafter defendant learned that it could not 
comply with the law and also use a rented mailing list, the 
defendant was forced to abandon the use of most rental mailing 
lists. It could only use a rented mailing list if and when 
the owner of such list had himself put the list on magnetic 
tape, so that the computer could be used to check off the names 
of persons as to whom prohibitory orders were issued and out¬ 
standing. Thus, the defendant has been forced into the position 
where it can m a il to persons on mailing lists, whicli are 
available for rental, only if and when such lists are on 
tape. The defendant has followed this practice since 1970. 
Defendant estimates that, because of this limitation, it 
and the corporation which processes its mailings, and which 
now owns its mailing lists -- UAS ENTERPRISES, INC. -- 
have been deprived of the right to mail to somewhere* between 
5,000,000 and 10,000,000 persons. Even allowing for a 
2 07, of overlap of names on mailing lists already used wilh those 
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on such rented mailing lists, the operation and effect of the 
statute haa been to prevent mailings for First Amendment 
material* to approximately 8,000,000 persona within the 
United State* within the last three years. 

Further, in this connection, we note that on 
occasion, the rented mailing lists would not be delivered 
to the defendant or its computer house, but the owner thereof 
would insist upon having names and addresses on such list 
printed or typed by itself or others and sent to separately 
owned letter shops or mailers where the material to be moiled 
is inserted in the envelopes, or is otherwise packaged, and 
mailed, tfe have included in our estimate above such mailing 
list9 which also are obviously unavailable to the defends, 
because of its effort to comply with the Pandering Law. 

We submit that the Pandering Law was not intended 
to apply to a second mailing made to a name on a list rented 
by the sender. If it was intended to so apply, then defendant, 
who had exercised the greatest care, would be deprived of 
liberty and property without the due process required by 
the Fifth Amendment, since the only way to avoid second 
mailings to a name on a rented list is by so limiting the use 
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of rented lists as set forth above, and thus effectively 
restricting the freedom of speech and press of the defendant 
herein. 

There was a second problem which became apparent. 

In order to print out an entire protester-free list, the list 
would have had to be printed out anew at least once every 10 
days. This particular aspect of t.ie matter itself would have 
cost at least a minimum of $18,000 per year. To circumvent 
this cost, three carbon copies of each print-out were ac¬ 
quired at the comparatively nominal costs of $2.00 per 1,000 
names. If the mailing label on the second alleged mailing is 
identical to that on the first alleged mailing, this occurred 
because the mailing was made due to the second mailing having 
been made before a new protester-free list could be printed 
out, it being impossible and illogical to coordinate dates of 
mailing with the effective dates of prohibitory orders. 

Accordingly, in order to comply with this unconstit 
tional provision of the law, the use of carbon copies of 
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mailing labels was abandoned by defendant in 1970.- Thus, 
the law unreasonably and substantially illegally prohibited 
the use of the mails for First Amendment purposes. 

A third problem which was run into was that the 
optical scanner cannot exercise any judgment. Thus, if the 
name appearing on the prohibitory order was R. A. Jones, but 
the mailing list contained the name of Richard A. Jones, the 


computer would simply not recognize the name. 

To avoid this problem, and similar problems, the 


only way to prevent second mailings was to so program the 


computer that all persons with the same last name at the 
same address should not get mail. This was done in 1970. 

Of course, the slightest variation of an address 
would have rendered this an illusory protection; thus, if our 


attorney's wife Marilyn W. Levy, Esq., who at about that time 

had an address of 1133 Sixth Avenue, had appeared on a different 

*Such use has recently been resumed, but only to the limited 
extent that carbon copies are made of names and addresses only 
or-those who have bought from us, as to whom the Pandering Law 
does not apply, Cf. Pent^LJlooks_ u _Inc. v. United States Post al 
Service. 328 F. Supp. 297 (K.D.N.Y. 1971). And in any event we 
have finally worked out a method for their use anyhow, so as to 
still comply with prohibitory orders. 
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mailing label as having an address of 1133 Avenue of the 
Americas, New York City -- the same actual address, but different 
to a computer -- a mailing to her could not have been prevented. 

In the meanwhile, the Supreme Court of the UnilEd 
States had upheld the constitutionality of the Pandering Law 
though, as we noted, without any knowledge of the operation 
and effect of the law. The defendant, even though it had 
pioneered the way in presenting a method by which an unwilling 
recipient could get its name removed from its mailing list 
without any expense and minimal effort, had to even further 
circusmcribe its own First Amendment rights in order to even 
better comply with the law. 

To even better comply with the law, an improvement 
was made on or about November 14, 1970. Under this new 
system, the computer sought out the first five letters of the 
last name of the addressee, and automatically removed from the 
mailing list the name of any person at the same address who 

has the same first five letters in his last name -- even if such 
other persons had requested mailings from the sender, and even 

if their first names were different and were in fact different 
people. Thus, if one Murray Schwartz at 295 Madison Avenue, 
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New York City, had obtained a prohibitory order, the computer 
would have automatically prevented mailings to all persons 
at that address the first five letter of whose last name are 
SCHWA. Thus, in order to comply with the law, mailings 
to Irving H. Schwartz and Herman Schwartzman as well as to 
Schwartz, Schindler & Levy, all existing persons or firms 
at that address, would have been prevented. 

Thereafter a still further improvement was made, 
effective in the Spring of 1971. This eliminated from the 
RAS mailing lists the names of all persons as to whom the 
following three factors also appea red in the Government list 
supplied under the Goldwater Amendment or in the names supplied 

by the Prohibitory Order: 

A. The first five letters of the last name 
coincide. 

B. The first three digits of the street address 
coincide, and 

C. The zip codes coincide. 

Thus,' in addition to weeding out the names and addresses of 
the persons mentioned above, all persons within the zip code area 
(10017) whose last names began with SCHWA at any address in 
that zip code area which began with 295, would be eliminated 
from the RAS list. Thus, any Schwartz, Schwartzman, 
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Schwartzberg, Schwarz, etc. at 295 East 42nd or 295 East 41st, 
etc., etc., would not receive m.:il, even though some of 

such persons might be customers.'"' The problem is also 
solved of preventing a mailing to say,1133 Avenue of the 
Americas, when the address we were given was 1133 Sixth Avenue, 
since the numbers of the street address control. We have 
'thus succeeded in avoiding the type of problem set forth in 
the annexed page from "Popular Photography." 

Of course, there is still opportunity for error. 

A mistake may be made by the typist who types up the material 
for the optical scanner, in putting down the name and/or 
address; a mere speck of dust on a computer tape may prevent 
the elimination of one or many names. It is estimated that 
there will be a computer error factor of one half of one percent 
(0.5%) which cannot be eliminated. (The Government, indeed, 
has made many errors in the tapes it supplied RAS under the 
Goldwater Amendment). 

* Our computer house has advised us that at Co-Op City, a 
gigantic housing development in New York City which our computer 
house programmed, there were last names duplicated in 35-40°/, 
of the cases. We note that should a Schwartz in Co-Op City 
obtain a prohibitory order, many hundred (possibly 
several hundred) other Schwartz's in Co-Op City could not get 
a mailing from us — and that this would continue perpetually 
even after the one objecting Schwartz moved out. 
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I should perhaps also add that when we receive a 
complaint of a violation of a prohibitory order, we once 
again feed the name and address of the addressee into the 
computer, even though in almost all probability it is already 
on our tapes, and though the second mailing was due to matters 
beyord our control (e.g., the second mailing was to a new 
address when the Postal Service had only ordered cessation of 
mailing to an old address). 

That our program seems to be working is evident 
from the fact that in November, 1971, only four complaints 
were issued -- one of which seems to be explainable only by 
computer error, two of which were caused by Post Office 
error, and one of which cannot be explained because we have 
not been furnished with sufficient documentation, according 
to advice from Herbert Monte Levy, Esq., our attorney. 

In October, 1971, only one complaint was received. So, too in 
September, 1971. 

Thus, all of the corporations having their mail 
processed by RAS Enterprises, Inc. including that of Pent-R 
Hooks, Inc., in order to comply with the law, have taken 
precautions which result in elimination of mailings even to 
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persons who may desire such mailings. We would estimate 
that that would include some 50,000 persons.* Under such 
circumstances, in addition to the clsar violation of its 
First Amendment rights, it is further clear that there would 
not or could not be any willful violation of a prohibitory 
order. Accordingly, it_ would seem that this case would be 
moot, because any judgmert, when rendered, could not have 
any practical legal effect upon the then existing controversy. 
Indeed, there is simply no controversy here. 

To further note the good faith of defendant, 
we note that, as already stated, Pent-R did attempt to comply 
with all prohibitory orders, constantly tightening its prevent¬ 
ative measures designed to insure that mail would not reach 
those who did not want to receive its mail. Moreover, when 
the Goldwater Amendment came into operation, requiring that 
publishers disseminating sev.ually oriented advertisements must 

subscribe to a list of persons who did not want to receive 

* This does not take into account pers: .v. in the Armed Farces 
who may be deprived of mailings,it would seem that one person 
named "Smith" or "Jones", by obtaining a prohibitory order, 
would effectively preclude all persons with such a respective 
last name at such APO address from receiving any mail from us. 
We have no idea how many persons have the same APO address; we 
are thus unable to come up with a figure for this problem. 
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such ads, defendant was the first -- and for a long time the 
only -- subscriber to that list, which subscription cost it 
$10,000 a year.* While continuing to comply with that 
requirement, Pent-R tested the statute before a three Judge 
Federal Court; during the course of those proceedings, the 
Government constantly modified its regulations, under the 
Goldwater Amendment so that that case was rendered moot and 
dismissed. One ok-the modifications followed Pent-R* s practice, 
begun long before the statute was enacted or became effective, 
of giving a warning notice of the type of contents on an inner 
scaled mailing envelope. Pent-R Books , et al v. IT. S. Postal 
Service, 328 F.Supp. 297 (1971). To further put this matter 
in context, we note that although some 200,000 prohibitory 

orders were issued against Pent-R, only approximately 750 

*In analyzing the first such list supplied by the Government, 
we ascertained that 621 names on that list of 31,604 names had 
bought sexually oriented materials from one of the plaintiffs 
there on one, two, three or four occassions previously. Thus, 
some 2% of those on the Government list are prior buyers. Since 
the Government list includes names of children, if we assume 2.5 
children per adult name, then some 5% on that list were prior 
buyers from plaintiffs there. We cannot even estimate how 
many on that list were prior buyers from other sources of 
supply. This further demonstrates Mr. Levy's thesis that 
persons are pressured into acting to avoid the receipt of ads 
for sexually oriented materials. 


i 

■ 
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complaints were ever made under the Pandering Law, according 
to the estimate of our attorney and the informal estimates 
of Postal Service officials -- an alleged violation rate of 
0.375A at most. Of the some 750 cases xn which hearings 
were held, approximately 1/3 of these resulted in dismissal in 
the complaint, wtnile approximately 500 of the cases so far 
have resulted in the complaint being upheld by the Post 
Office, with or without a hearing, or some alleged 1/4 of 1% 
(0.025%) of alleged violations. 

Ihe defendant is a thoroughly law abiding corpora¬ 
tion. We would estimate that it has spent by this time at 
least some $300,000 in order to comply with the Pandering Law, 

as well to comply with the Goldwater Amendment. Its vast 

* 

expenditures of money, made in an effort to comply with the 

law, show that it is not a law breaker, but a law observer. 

To issue an injunction in fay case such as this, which has 

i 

become completely moot by the use of such a computerized 
method that not only are mailings to protesters avoided, but 
also mailings to persons who are not protesters, would be to 
have the Court issue a useless order -- and an unconstitutional 
one at that. 
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I understand that it is hornbook law that a statute 
must be construed so as to avoid raising questions of 
constitutionality. VJe believe tilt we have raised substantial 
questions as to constitutionality in the operation and 
effect of the Pandering Law -- not involved in the Rowan case 
which must be faced if this Court is to issue m order. 
Succinctly stated, it is a fact that the law cannot be complied 
with pxcept by denying the defendant its right to communicate 
to those who would receive its communications, and the right 
of those who receive such communications to receive them. We 
submit that the law should 1e so construed in this case as to 
mean 1 hat there is complete mootness in the case at bar, in 
order to avoid the raising of these questions. 

We have bent over backwards to make any possible 
settlement with the Government. It has never suggested any 
deficiency in our computerized system for compliance with 
prohibitory orders. It has never suggested any improvement. 
Since 1971, at least, it has been fully informed of our 
system's working. What more does the Government want from us? 
Our standard of attempted compliance, our actual rate of 
better than 99 3/4% compliance with prohibitory orders, speak 
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for themselves. No injunction need be granted. ^ could 
have no possible effect whatsoever. Any practical suggestions 
for improvements in our computerization program will ae grate¬ 
fully accepted. Can we do more? 

I now turn to some details. 

I .understand that according to the purported 
so called certified file in this case, the purported return 
receipt for the administrative Post Office complaint is dated 
However, as rioted above, it was our practice and remains our 
practice to stamp or otherwise indicate on the envelope in 
which the complaint was contained, the date of its receipt by 
us. The date of its receipt by us, according to the envelope, 
which will be annexed hereto, is July 25, 1969, though the date 
of receipt according to the purported return receipt is 

July 24, 1969. If we are correct in our date of 

receipt, then it is patent that the demand for hearing, which 
our attorney's affidavit indicates was sent on the date it 
bears, was sent in time, and that we were improperly denied 
a hearing before the Post Office Department in this case, 
a default having been taken without just cause. This raises 
an issue of fact warranting a trial. 





£ 


f 
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A comparison of the way in which the first 

mailing was addressed, that is, the physical set up thereof, 

to the way in which the second mailing was addressed, clearly 

demonstrates that the second mailing was to a name on a rented 

list. This is obvious because of the differences; had the 

second mailing been to the same mailing list as the first, the 

two mailings would have been identical, letter for letter, 

type style for type style. Since they are not so identical, 

it is plain that one of the mailings, probably the latter, was 

to a rented list. For the reasons we have set forth above, 

we do not believe that a prohibitory order can be violated, 

constitutionally, by mailing to a name on a rented list. 

Finally, I note that, from the beginning, the Post 

Office has been in violation of its own rules and regulations 

and forms for practice. Thus, the standard form complaint of 

the Post Office Department recites as follows: 

"Evidence has been produced that the above- 
captioned Prohibitory Order has been violated 
by you [or your agents or assigns] as follows: 

1. By further mailings to the addressees listed 
in the order. See exhibit annexed hereto." 

However, in this case, all that was annexed to the 

co .'.plaint was a copy of the prohibitory order. 


T 


* 
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It was therefore impossible, upon receipt of the 
complaint, to determine whether the prohibitory order had 
been violated and impossible to prepare a defense thereto. 
The complaint was thus issued in violation of the rules and 
regulations, failed to state a cause of action, and violated 
the defendant's Sixth Amendment right to be advised of the 
nature and cause of the accusation against him, and deprived 
defendant of liberty and property without the due process of 
law required by the Fifth Amendment to the United States 
Constitution. 

WHEREFORE, deponent prays that the plaintiff's 
motion for summary judgment be denied, that defendant be 
granted summary judgment dismissing the complaint, and that 
the prohibitory order be vacated. 


RICHARD S. SCHWARTZ 


Sworn to before me this 



day of November, 1973. 


GILSOM SAFDEYE 
Notary Public. State o ( New York 

No. 3425478 


Qualified In Kings County 
^•mmissiofi Expires Mcich 30, 19. 
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ABOPT YOUR ( 

-Your-subscription to Popuiai* Pmotoc- 
raw It maintained on one of the world's 
mostmddtrn. efficient computer systems, 
and if you're like 99% of our subscribers, 
you'll never have any reason 'c complain 
about your subscription service. 

We have found that when complaints 
do arise, the majority of them occur be¬ 
cause people have written their names or 
addresses differently at different times. 
For example, if your subscription were 
listed under William Jones, Cedar Lane, 
Middletown, Arizona," and you were to 
renew it as "Bill Jones, Cedar Lane. Mid- 
I dletown, Arizona,” our computer would 
| think that two separate subscriptions 
were involved, and it would start sending 


rfe 

I' No. ^Looie 

"KiKON F/NIKKORMAT 
, ha:-D3C0k of photography" 

By JoMph 0 Coop«r L Joseph C. Abbott 

• 3rd revised edition 

** - —? • Over 400 peges 

\ , . • Large 7 M * 10" format 

j | ' *; • More then 700 photos, 

jj ‘J Cherts 1 d.egrami 

« ,.n t • • Accuracy epprovod by 

V ; Nikon 

• Covers every aspect of 

Nikon and Nikkormat 

• models, and accessories 

• Suppit*m«nts avaiipb.e 
for continuous up Jatm k 


_ $17.50 

No. 6i9. 

. !D LEICAFLEX WAY" 

By Aiidrew Mjthoson 

» Latest revised edition 

• 495 pejei 

(, • hundreds of photos. 
Illustrations, digrams 
end cherts 

• Covers all latest models 
4 accessories 

j • Including the Leica M4. 

J and le caflen SL 


EhinftNT ' S CROSS-MOTION *' 


you two copies or Popular Pmotocaapmv 
each month. Other examples of combina¬ 
tions of names that would confuse the 
computer would include: John Henry 
Smith and Henry Smith; and Mrs Joseph 
Jones and Mary Jonas, Minor differences 
in addresses can also lead to difficulties. 
For example, to the computer, 100 Second 
St. -s not the same as 100 2nd St. 

So, please, when you write us about 
your subscription, be sure to enclose the 
mailing label from the cover of the mag- 
azine-or else copy your name and ad¬ 
dress exactly as they appear on the 
mailing label. This will greatly reduce any 
chance of error, and we will be able to 
service your request much more quickly. 


1 
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No. 688. 

"THE Honeywell PEflTAX WAY" 

By Herbert Keppier 

Cditoriel D rector A Publisher of Modern Photography 

_,-y— — 1 • Latest revised edition 

• M( > r « than 350 pages 

* A • B. 4 W. 4 color photo 

utU ™ 

■ • Covers ell Pentax models. 

1 j-3 accessories 4 equipment 

— • Including Spotmatic, H3v, 

I HI a, previous ~odals, 

and motor drive system 

• -$11.95 


No. 677. 

"THE R 0 LLEI WAY" 

_ \ v By L A, Mjnnrcm 

’ • Latest revised edition 

• • • Tko only source of data on 

the full range of Rollei 
cameras, accessonas. me- 
» ter.als L technique# 

V , ' • Covers all major subjacts 

such as animals, childran, 

✓ % dost ups. color, copying, 

nudas. portraits, sports, 
theatar, underwater, etc. 

• Photoe. tables & diagrams 


_ $10.95 

WAY" 

By H f tytag 


$12.95 


—- • latest edition 

-A," • 419 pages 


Profusely illustrated in 
B. 4 W 4 lull color 

Includes all latest 
models, lenses, accessor¬ 
ies 4 oldei models 


$.3.95 


MAIL COUPON TODAY! 


Popular Bookstore of Photoeraphy, Dept PP-271 
j 915 Broadway. NY. N.Y 10010 

I Send me thesa Camera Manuals: 


Inclosed »i $ it. f] ch«tk or Q money 

order Add 35f for •.h.pp'nj; L handling on ordors 
lost than (10 OO NY (undents add applicable 
sales U* 


oti::r ?;3Tiu£ camera manuals 

622. Contai Way by Freytag . $ 9.95 

615. Tna Contaflei Way by Fraytag . 11.95 

93/. !. <i Laica doc* by KitMlbach. 9.95 

9J8. Tna Laicaflex Book by Kiaaalbach. 9.95 

132. Minox Manual by Cooper. 7.95 

675. Uutina Reflex Way by Mannheim. 11.95 

693. Ratine Way by Croy. 11.95 

6*7. Lxa book b/ Wunt. 5.95 


OftlrfM (of 111 ! UU .if ••••af** Rlti|l|U‘ll |M*I |>H III III 
I SA * CtflMila. AiM IUV (tar uk«r<mi« ik'ttvrrjf 
tvS<T|i| AfO/l-'I'lli. TIhtmt manual* «r«- «Uu avail* 
«!•!•' friuii >uur frtwiriiv pliutw iW*aU-r tar l*«iuk*lolV. 


NEWSFRONT continued from page 14 
in convention here that Kodak is tri..i mar¬ 
keting three-solution process For color 
prints. It may replace present five-solution 
process. Kodak is concerned about water 
pollution and silver waste. New process 
"reduces effluent volume by 40 percent,” 
has bleach-fix that is “completely biode¬ 
gradable, can be regenerated and allows 
efficient silver recovery." Seiler said com¬ 
pany is working hard to make non-toxic 
chemicals and cut level of BODj He said 
Kodak has managed to formulate Ekta- 
print C stabilizer without zinc, another po¬ 
tential pollutant. 

New York—O ur men Rothsehila to 
speak at communication parity. Among 
panelists at 13th annual Wilson Hicks In¬ 
ternational Conference on Communication 
Arts (formerly Miami Conference) will be 
Popular Photogruphy's senior editor, Nor¬ 
man Rothschild Other participants at 
meeting, slated for April 28-30 at U. of M.- 
ami, Coral Gables, Fla., include Gilbert M 
Grosvcnor, editor and vice president of 
National Geographic-, Erich Hartman of 
Magnum; Richard Grossman, president of 
Grossman Publishers; Tony Vaccaroof 
Look, Inge Morath, free-lance photogra¬ 
pher and wife of playwright Arthur Miller; 
Burton McNeeley, undersea photographer, 
John Schearer, free-lance photographer; 
Larry Schiller, film maker, Paul Hue. pho¬ 
tographer from Holland; Martin Dui'.y, 
manager of design and media for A T xl 
Co.; Marcello Ablaza, official photogrr 
pher to the president of the Phillippim 
Dr. Wesley Clark, dean of the School 
Journalism. Syracuse University, anu Jot;; 
Olson, staff photographer of Lift-. Confer¬ 
ence also serves as annual meeting for 
American Society of Magazine Photogra¬ 
phers. 

New York — V/ith deep regret, we note 
the following deaths: 

Charles Rado, founder and president of 
Rapho Guillumette photo agency that rep¬ 
resents photographers throughout the 
world. Rado often fostered work of un¬ 
known photographers, many of whom 
were exhibited at Museum of Modern Art. 

Dr. Emanuel Goldberg, scientist, author, 
and retired director general of Zp.-s Ikon 
AG. He emigrated fium Fans to israei, 
where he founded laboratory for applied 
optics, now known as EL-OP. He wrote 
The Fundamentals of Reproduction Tech¬ 
nique and The Structure of the Photograph¬ 
ic Image. 

A. Aubrey llodine, photo director of The 
llullimore Sunday Sun magazine, and win¬ 
ner of hundreds of international photo 
awards. He had worked with The Sun pa¬ 
per; for nearly SO years. Many of his beat 
pictures appeared in My Maryland. 

Kyoichi Sawuda, U.P.I. photographer, 
killed in Pnompenh, Cambodia, while cov¬ 
ering t{ie war. He won Pulitzer Prize in 
1966 fo. .vture of Vietnameac mother 
fleeing enemy attack. O 

POPULAR PHOTOGRAPHY 
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MEMORANDUM AND ORDER BY DOOLING, D. J. 


UNITED f.. « ■ ■ — • 

- -X 


UNITED STATES CF AMERICA, 

• 

• 

72 c 600 

-against- 


(kiyak; 

PENT-R-BOOKS, INC., 


MEMORANDUM 


• 

• 

and 

Defendant. 

-X 

ORDER 


Appearances : 

LLOYD H. -BAKEf,' i. '■ T £> * -& "£T 

States Attorflv.-j . ot cl-:.t. l) t;. - t i t 

HERBERT MONTE LEVY, Esq., for defeiiuunt 

uOOT.ING, D. J. 


A >1 iax 


In this action to obtain an c- .'*• common 
•rith a Post Office Prohibitoj. 


r.g 


c •_ 


l 


IR 


39 U.S.C. S 300R (formerly § 4009), t ■ -• >• iji has : 
for summary judgment on the administrative record, and 
defendant has cross-moved on affidavits. The principa 
objections of defendant are those raised and disposed 1 


±n 69 C 1362,69 C 129U, 72 C 606 and 72 C 609 


what has been said in those dockets need not be repeat 
here. ♦ 

T i t >x» only point made in this casv^ by defendant 
apart frm those passed on in the above dockets is tha 
defendant's allegedly timely mailed Request for Hearir. 
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was ignored. It was moiled to the Postmaster at 
Newark, New Jersey t from 

New York City, fourteen days after the receipt 

of the complaint. In this case, however, remand to 
consider the timeliness of the mailing is not appropriat 
The form of objections allegedly sent to the Postmaster 
raised no points nr; ■<* 

the dockets reYei , < . 

«k 

Accordingly, it is 

ORDERED that plaintiff's motion for summary judcr 
is granted and defendant's cross-motion is denied. A fc 
of judgment has been approved for entry by the Clerk. 
■Brooklyn, New "Stern 



July 26, 1974. 
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miTTFr- S'f’ATF'* DT«TPTCT rr r 

Di :a:«cT or ;:ew yo:sk 


UNITED STATES OF AMERICA, 

-against - 

PENT-R-BOOKS, INC., ^ JUL 29 1974 

t 

Defendant. m , rM1 . 

- _ _X * 



M LED 

IN CLERK S OFFICE 
U. S DISTRICT COURT E D. N.*2 c $00 

myhT) 

TfUpGMEi.IT 


M’FILMED 


This action came on for hearing on the cross-motions of 
the parties for summary judgment before the honorable John F. 
Dooling, Jr., District Judge, and the motion of plaintiff 7, 
having been granted and that of defendant having been denied 

in the decision duly rendered, it is i 

;•.. 

! '* 

ORDERED and ADJUDGED t defendant PENT-R-BROOKS,' I|*Q t 

■7? ' T . 

^ \ 

its agents and assigns (1) refrain from any further mailings to 
GEOROE KIYAK or MARK KIYAK or CHRISTOPHER KIYAK, 24 De Rear* 
Drive, Old Tappen, N.J. 07675, 

’ 

of intended for the indicated address by any variationof 4^4 


y 

i 1 *, . 


dreaaea designation, such as, but not limited to, occuj 
householder or resident; (2) immediately delete the above-name^ 
party from all mailing lists owned or controlled by it, its 
or its assigns; and (3) immediately abstain from any 
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•ala, jrantal, pxchange pr other transaction involving mailing 
lists bearing the name of the party named above, 

Brooklyn, New York 
July 26,1974. 
























